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Supreme Court of the State of New York 


NEW YORK COUNTY 





IN THE MATTER 
of the 


Investigation ordered by the Appellate Division 
of the Supreme Court in and for the First Ju- 
dicial Department, by order dated February 
7; 1928, upon the petition of THE AssocIaTION ReEport. 
oF THe Bar or THE City or New York, 
New York County Lawyers AssociaTION 
and Bronx County Bar Association, for an 
inquiry by the Court into certain abuses and 
illegal and improper practices alleged in the 
Petition. 





To rHE APPELLATE DIVISION OF THE SUPREME CouURT OF THE 
STATE OF NEw YorK IN AND FOR THE First JUDICIAL 
DEPARTMENT: 


Pursuant to direction in the order above named, I submit 
herewith a report of the investigation into the abuses complained 
of in the petition for said order, which was conducted before me 
at Special Term, Part VI, of the Supreme Court in New York 
County. Appended hereto are the proposed changes in and addi- 
tions to statutes and rules of practice which are discussed below. 


I. CONDUCT OF THE INVESTIGATION 


The inquiry was opened on February 20, 1928, the date 
fixed in the order of the Appellate Division. From that date 
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until June 29th, from July 9th to July 24th, and again on | 
August 29th, hearings were held before me in chambers and in | 
open court. These hearings were conducted by Isidor J. Kresel, 
Esq., who had been designated as counsel by the petitioners 
herein, and by a staff of legal assistants. Quarters for counsel | 
were assigned to them in the County Court House. 5,465 pages 
of testimony were taken at the public hearings and 5,315 pages 
at the private hearings. A total of 1,100 witnesses were examined 
at the hearings in the court room and in chambers. All the tes- 
timony is submitted herewith. 


Il. PROCEEDINGS CONSEQUENT UPON THE INVESTIGATION 


The investigation led to several proceedings which should | 
be briefly noted. 


Shortly after the commencement of the inquiry one Alex- 
ander Karlin, a member of the bar, refused to be sworn as a 
witness and to answer questions which might be put to him, upon) 
the ground that the Appellate Division had no power to make} 
the order directing the investigation. I thereupon ordered him| 
committed for contempt. A writ of habeas corpus, secured by| 
him to test such commitment, was dismissed. Both the order of | 
commitment and the dismissal of the writ were unanimously | 
affirmed by the Appellate Division and the Court of Appeals] 
(see People ex rel. Karlin v. Culkin, 223 App. Div. 822; 248] 
N. Y. 465). Thereupon the said Karlin appeared and testified J 
herein, and was discharged from custody. 


During the course of the investigation one Joseph Plastik,) 
a person in whose behalf twenty-six actions for injuries to person) 
and to property were brought in one year, persistently answered} 
“I don’t remember” to questions which were put to him by) 
counsel in regard to the alleged accidents. Since the questions} 
concerned matters which must obviously have been within the} 
knowledge and recollection of the witness, and as his memory 
appeared to be otherwise good, I concluded that the witness was 
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deliberately trying to avoid answering the questions, and that 
his plea of lack of memory was tantamount to a refusal to answer. 
Under those circumstances I ordered the witness committed for 
contempt. A writ of habeas corpus issued in his behalf was dis- 
missed; and the witness, having subsequently answered the 
questions propounded to him, was discharged. 


One Louis Moses was interrogated as to whether or not he 
had solicited negligence cases for attorneys during the years 
1924 and 1925, and, if so, who such attorneys were. The witness 
refused to answer the questions upon the ground that his answers 
might tend to incriminate him. It seemed to me that the only 
crime with which those answers might connect the witness would 
be that of soliciting employment for an attorney, which is a mis- 
demeanor under Section 270 of the Penal Law. Since Section 
142 of the Code of Criminal Procedure provides that an indict- 
ment for a misdemeanor must be found within two years after 
its commission, and since it appeared that no indictment had been 
found against this witness, I advised him that to answer the 
questions would not tend to incriminate him. On his continuing 
to refuse to answer, I ordered him committed for contempt. A 
writ of habeas corpus which he sued out was dismissed. There- 
after Moses answered the questions above referred to, and was 
discharged. 


One George Smisko, a client of Thomas J. O’Neill, an at- 
torney, applied to the Supreme Court in Westchester County to 
vacate a subpoena which had been served on him, upon the ground 
that the investigation should be confined to matters in the First 
Department. Smisko had been involved in an accident in West- 
chester County, he had engaged O’Neill through the latter’s 
White Plains office, all business between the two had been trans- 
acted there, and the suit had been brought in Westchester 
County. The motion to vacate the subpoena was heard by Mr. 
Justice Morschauser and was denied, it being held that since 
O’Neill had an office in New York County his activities in 
Westchester County were within the scope of the inquiry. 
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Ill. CONDITIONS FOUND RESPECTING PLAINTIFFS AND REM- ) 
EDIES SUGGESTED THEREFOR 


The evidence adduced before me bears out the truth of the 
allegations contained in the petition of the three bar associations, ) 


to the effect that there exists in this Judicial Department a prac-/ 
tice commonly known as “ambulance chasing.” | 


Personal injury cases have, in the main, come into the hands 
of relatively few lawyers, some of whom have conducted their 
practice purely as a business, to the detriment of the public and) | 
the profession. This condition is aptly summarized in the opinion) | 
of Mr. Presiding Justice Dowling (Matter of Bar Association” ° 
of City of New York, 222 App. Div. 580, 581-2) : 

“Lawyers engaged in the practice referred to, by theu.selves 
or through their agents who are sometimes laymen, promise or 
give to persons sustaining personal injuries some valuable con- 
sideration to induce them to employ such lawyers to prosecute) ¢ 
claims for damages for their injuries. Such lawyers, through? , 
their agents, in some instances, maintain a well-organized and 


effective system of solicitation by which they obtain prompt in- , 
formation of accidents resulting in personal injuries, from hos- 

pital employees, ambulance drivers, taxicab drivers and others) ¢ 

who are so situated as to have early knowledge, and they pay? ] 

them compensation for such information. Solicitation for such 

business frequently takes place immediately after an injury has) | 

been received, often on the same day, in hospitals, in homes and) * 

at the bedsides of injured persons, while they are in pain or other-) 3 

wise distressed on account of their injuries.” c 

I may add that some of the “runners” who solicit such per- 7 

sonal injury claims have even found it profitable to set up shop 7 , 

on their own account, and have operated a service by which they | Z 

obtain from the injured person the retainer with the name of 7 , 


the attorney left blank, and then proceed to peddle these oppor-§ 
tunities for employment to the highest bidder. 


My impression of a large number of the claimants who have 7 
' . - 
been examined before me is that they were not able to exercise} | 
calm or reasoned judgment when they signed retainers. While , 
” 3 
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still unnerved by injuries recently received, they were cajoled 
and pestered by all the devices of high-powered salesmanship. 
Newspaper clippings and photographs of checks indicating large 
recoveries were exhibited to them. They were told that bringing 
suit would involve no obligation on their part, and that if they 
would allow the attorney to sue, the recovery would be “split 
fifty-fifty.” 


I find that many persons who thus sign retainers have not 
had any contact, prior to the occurrence of the accidents in 
which they were involved, with members of the profession who 
engage in this practice. They are, therefore, easily imposed 
upon. A number of claimants testified that they had no desire 
to retain the attorneys who subsequently represented them, but 
finally agreed to do so because of the sales pressure brought to 
bear upon them. At times they did not even know the names 
of the attorneys until they were asked to call at the offices of 
such attorneys for a physical examination or to discuss settle- 
ment. 


As already indicated, these methods have concentrated 
actions for personal injuries in the hands of comparatively few 
lawyers. Several lawyers have testified that they had as many as 
750 to 1,000 such cases a year. The records disclose that there 
are a number of attorneys who average more than 500 cases a 
year. Many of them have admitted that they had no intention of 
ever bringing the cases to trial, and that their efforts were directed 
solely towards effecting settlement. An examination of a large 
number of such settlements, when compared with the injuries 
sustained, convinces me that these attorneys work on the basis of 
small profit per case, but large volume, with the result that they 


have repeatedly negotiated settlements which are grossly in- 
adequate. 


Meritorious cases are frequently neglected or are improperly 
handled by these attorneys. At times they fail to serve a com- 
plaint or to file a note of issue, and rely upon a few threatening 
letters and the service of a summons to force some payment by 
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defendants. After a case has been placed on the calendar, it is 
not pressed to trial, but is delayed when reached, if settlement 
has not yet been effected. Clients are treated discourteously, 
and are put off with vague promises for long periods until the } 
attorney can obtain a settlement. Because of the state of uncer- § 
tainty thus created, and because of their necessitous circum- 
stances, clients are often constrained to accept inadequate settle- 
ments. In some instances these attorneys defraud their own 
clients by withholding moneys rightfully due the clients, or by 
disregarding court orders fixing fees in infants’ cases. 





on 


Cases without merit have been placed upon the calendar for 
their nuisance value, and have contributed to the congestion of 
the trial term calendars in this Department. Furthermo-e, a 
comparison of the amounts for which cases were settled with the 
amounts sued for indicates that many actions were brought in the 
Supreme Court which properly belonged in the City or Municipal 
Court. 


i RG DEERE On TM TN te Ne 


Pre-legal Training 


I do not think that the practice of “ambulance chasing” and 
its attendant evils can be attributed to any single factor in the} 
early training of attorneys. The evidence before me does not 
justify any recommendations in regard to requirements for pre- 
legal education in addition to those recently laid down by the} 
Court of Appeals. 


Remedies Under Penal Law 


No change is necessary in the statutes against champerty and 
maintenance. Sections 270 and 274 of the Penal Law are ade- 
quate, if properly enforced, to punish “runners” and the attorneys 
who employ them. 





Contingent Fees 


The contingent fee should not be prohibited. Such a pro-| 
hibition would result in a denial of justice to many poor claim: 





t is 
ent 
sly, 

the 
cer- 
um- 
ttle- 
own 


r b 7 


r for 
mn of 
“e, a 
h the 
n the 
icipal 


” and 
in the 
es not 
r pre- 
by the 





‘ty and 
re ade- 
torneys 


| & pro-} 


r claim- 


7 


ants who have meritorious causes of action. I have, however, 
come to the conclusion that all contingent retainers in actions for 
personal injuries should be placed under the supervision of the 
courts, in order adequately to protect claimants in their relations 
with attorneys, and to eradicate the abuses which have been 
practised upon the courts by attorneys. This added burden on 
the courts is necessary to remedy the situation disclosed by this 
investigation. I think that most adult personal injury claim- 
ants are in the same position as infant claimants when it comes 
to dealing with attorneys, and require the same protection from 
the courts. I therefore recommend that Section 474 of the 
Judiciary Law be amended (see Appendix, pp. 23-25), so as to 
embrace within its terms the cases of adults who have claims for 
personal injuries. ‘This will require attorneys, who secure con- 
tingent retainers from all such claimants, to apply for an order 
fixing their compensation. 


There are, I think, at least two classes of cases in which 
courts should refuse compensatidn to lawyers. First, where they 
unjustifiably bring suits in higher courts which properly belong 
in inferior courts; and secondly, where attorneys have secured 
retainers through solicitation. 


The proposed amendment limits the attorney’s compensa- 
tion to one-third of the amount recovered, such compensation to 
be inclusive of the lawyer’s disbursements unless special cireum- 
stances are shown which justify an additional allowance for dis- 
bursements. I believe that the customary fifty per cent retainer 
gives attorneys altogether too large a share of the recovery. 


In my opinion the statute in its new form is constitutional. 
Attorneys, who are officers of the court and have always been 
subject to its control, may properly be required to obtain the 
approval of the court for the fees they propose to charge under 
a contingent retainer. Extending this requirement, which the 
present Section 474 prescribes in infants’ claims, to claims of 
adults for personal injury, is shown by the evidence submitted 
herewith to be reasonable and necessary. 
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The foregoing amendment to Section 474 also provides for 
a more thorough supervision by the justices who pass upon 
attorneys’ applications for compensation than has heretofore been 
exercised. It appears that some justices of the inferior courts 
in this Department have disregarded the plain requirements 
of the present Section 474, by failing to fix the attorneys’ 
fees when signing orders in infants’ cases. If the changes pro- 
posed herein are to be of any value, it is important for the jus- 
tices of all courts to realize that their supervisory task is more 
than a perfunctory one, and that they must charge themselves 
with the responsibility of seeing that personal injury claimants 
are properly protected. 


It will be noted that Section 474 as proposed requires that 


the plaintiff be present in court, or that his absence be satisfac- | 


torily accounted for, when the attorney’s application for com- 
pensation is determined. ‘This is necessary because there have 
been flagrant instances of disobedience by attorneys of the orders 
for compensation in infants’ cases which are required by the 
present Section 474. 


As to infants’ actions, it is not necessary to await the pas- | 
sage of the suggested amendment. Infants can be protected under } 
the present statute, if the justices in this Department adopt the 
practice of having the guardian present when the order fixing 
the attorney’s fee is signed. 


Judicial Supervision of Retainers 


With a view to prevent a recurrence of the improper prac- 
tices by which attorneys secure retainers from injured persons, If 
recommend an addition to the Judiciary Law, to be entitled 
Section 474-a (Appendix, pp. 25-26). This new section pro-| 
vides that all oral contracts of retainer to prosecute personal 
injury claims shall be void, and that written contracts of retainer, 
obtained while the injured person is in a hospital, or within fifteen 
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days after the occurrence of the accident, shall be void unless 
inade with the approval of the court. 


In my opinion the proposed statute is constitutional. The 
supervision suggested is within the court’s inherent power of con- 
trol over the conduct of its officers in securing professional 
employment. 


As a means of keeping the court informed of the manner 
in which retainers are secured, I recommend that a Rule of Civil 
Practice (Appendix, pp. 30-32) be adopted by the Justices 
of the Appellate Division in this Department, pursuant to 
Section 82 of the Judiciary Law. This Rule provides that at 
the time a note of issue in an action for personal injuries is filed, 
there shall be filed therewith a copy of the retainer by which the 
attorney for the plaintiff was engaged, and also an affidavit by 
such attorney stating that the case was not solicited directly 
or indirectly, and setting forth how the retainer was obtained. 
To provide for the situation where the case is not brought to trial, 
this Rule also requires the submission of such affidavit and 
a copy of such retainer to the justice who passes on the attorney’s 
application for a fee, or on a motion for substitution of attorneys. 


I do not think that any change is necessary in Rule 56 of the 
Rules of Civil Practice, governing substitution of an attorney. 
The court’s power to investigate all the circumstances concerning 
the employment of the attorney who is sought to be displaced will 
enable it properly to dispose of the matter. I would suggest 
that an attorney who has solicited a retainer should not be allowed 
any lien upon the substitution of another attorney in his place. 


The investigation has disclosed that in many cases attor- 
neys have failed to apply for court orders fixing their allow- 
ances in infants’ cases, as required by the present Section 
474 of the Judiciary Law. In order to give full effect to the 
proposed change in that Section, and to the proposed new Sec- 
tion 474-a, I recommend that Section 750 (3) of the Judiciary 
Law be amended (see Appendix, p. 29), so that it shall be a 
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criminal contempt (a) for an attorney, who has secured a con- 
tingent retainer from an adult personal injury claimant or from 
the guardian of an infant, to fail to present to the court his 
application for compensation; and (b) for an attorney to secure 
a retainer from an injured person while such person is in a hos- 
pital, or within fifteen days after the occurrence of the accident, 
without an order of the court. 


False Claims and Perjury 


The evidence submitted shows a number of instances wherein 
claims were made for fictitious accidents. Other instances have 
been disclosed where persons were in an accident but sustained 
no injury. Attorneys, without authorization, prosecuted claims 
for such persons, and if successful in obtaining settlements, the 
alleged clients were not averse to accepting a share. To prevent 
such unwarranted actions, I suggest that Rule 45 of the Rules of 
Civil Practice be amended by adding thereto a requirement (see 
Appendix, p. 30) that the plaintiff in a personal injury action 
subscribe his name and address to the summons. I also recom- 
mend an addition to the Civil Practice Act, to be entitled Section 
248-a (Appendix, p. 29), which shall require that, in an action 
for personal injuries, the complaint is to contain the address of 
the plaintiff and must be verified. If this suggestion be followed, 
then, by virtue of Rule 116 of the Rules of Civil Practice, the bill 
of particulars in such a case would also have to be verified. 


The ease with which persons who commit perjury in courts 


escape punishment therefor is responsible for part of the litiga- § 


tion instituted. Trial justices are reluctant, except in the most 
flagrant cases, to hold witnesses who commit perjury for the 
action of the Grand Jury, because of the difficulty experienced 
in obtaining indictments, and of obtaining convictions by juries 
after indictments have been found. 


Prominent lawyers who testified before me expressed the 
opinion that the crime of perjury should be made a misdemeanor. 
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I agree with this view, and believe that if the change were 
effected, the commission of perjury would be followed by speedy 
prosecution, conviction and punishment. Although the penalty 
for a misdemeanor, in the absence of specific provision to the 
contrary, is imprisonment in a penitentiary or county jail for not 
more than one year, or a fine of not more than $500, or both, 
nevertheless I believe that the probability of such a penalty would 
serve as a far greater deterrent than a threat of imprisonment 
for a longer term, which threat is seldom carried out. 


The recommendation suggested is embodied in the proposed 
amendment of Section 1633 of the Penal Law (see Appendix, 
p. 32). 


IV. CONDITIONS FOUND RESPECTING DEFENDANTS AND 
REMEDIES SUGGESTED THEREFOR 


The recommendations heretefore made, if adopted, would, I 
believe, go a long way towards stamping out the reprehensible 


' conduct which has been characteristic of a certain group of attor- 


neys for claimants in personal injury actions. The evidence 
before me shows that casualty companies, transportation com- 
panies and other corporate defendants have engaged in practices 
equally reprehensible. Frequently the insurance adjuster races 
with the “ambulance chaser” to the bedside of the injured per- 
son to obtain a release from him while he is overwrought and 
in pressing need of money. If a release cannot be obtained, the 
injured person is asked to sign a statement of the circumstances 
of the accident, or is plied with questions. The oral or written 
statements thus extracted do not present a fair or complete 
picture. Nevertheless, they are used against the plaintiffs at 
trials with exaggerated and harmful effect. 


Furthermore, representatives of some corporate defendants 
have not hesitated to effect settlements directly with claimants 
whom they knew to be represented by attorneys. This practice is 
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unfair to such attorneys and deprives the clients of the benefit 
of their advice. 


Judicial Supervision of Settlements 


I think that settlements of all personal injury claims, 
whether in suit or not, should be under the supervision of the 


courts. An addition to the Judiciary Law, to be entitled | 


Section 474-b (Appendix, pp. 26-29), will accomplish that result. 
It provides that all proposed settlements of claims for personal 
injuries must be presented to a court for approval, and that 
the court shall have the injured person or a competent representa- 
tive of such person before it, and shall satisfy itself as to the 
adequacy of such settlement. It provides further that wuere a 
defendant attempts to settle directly with a claimant after the 
latter has engaged an attorney, such attorney shall be present 
when the settlement is passed upon. 


I believe it necessary for the courts to undertake this task 
in order to prevent defendants from overreaching ignorant per- 
sons or those unfamiliar with the intricacies of the law, as has 
happened in the past. If the courts are to assume a large 
measure of control over the relations between injured persons 
and their attorneys, they should also be required to protect such 
claimants from imposition by defendants. The evidence shows 
that a great many personal injury cases are settled out of 
court. We have, at great labor and expense, erected judicial 
machinery to safeguard the rights of litigants during trial and 
after verdict. That machinery is altogether unfitted to our 
present needs, unless it be adjusted to function as well in the 
large number of cases which are never brought to trial. 


The pendency of this investigation is in part responsible for 
a substantial decrease in the number of cases placed on the trial 
term calendars in this Department, as shown by the figures here- 
inafter set forth. If the recommendations thus far made are 
carried out, I believe that much of the decrease will be permanent. 
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Under such circumstances, the courts can well afford the time 
necessary to exercise the suggested supervision over settlements. 


In my opinion the proposed Section 474-b of the Judiciary 
Law is constitutional. The interference with freedom of con- 
tract between claimant and defendant is justified by the in- 
equality of bargaining power between the parties in the situa- 
tions to which the statute applies. The evidence taken in this 
investigation shows the reasonableness of placing personal injury 
claims in a separate class. 


An important consequence of the proposal embodied in Sec- 
tion 474-b, requiring the attendance of the injured person in 
court when the settlement is made, is that the attorney for such 
person will no longer*be able to withhold money due to the client. 
Many instances of persons who have been thus defrauded 
by their own attorneys have been revealed by the investi- 
gation. In other cases, attorneys have retained the money for a 
time, for their own purposes. If this recommendation be adopted, 
the client will know exactly what he is entitled to and when he is 
to receive it. 


With a view to the further protection of the client, I recom- 
mend the adoption of a Rule of Civil Practice in this Depart- 
ment (Appendix, p. 32), which shall require an attorney who 
represents a personal injury claimant to pay over to the client 
any moneys due the latter within ten days after the receipt 
thereof by such attorney, or if the client cannot conveniently be 
reached, to deposit the same to the credit of the client in the 
office of the Chamberlain of the City of New York. 


In this connection, it is suggested that, as an added means of 
safeguarding personal injury claimants, defendants be requested 
to make checks payable to the client and the attorney, instead 
of to the client or the attorney, so that the client’s endorsement 
shall be required. 


In order to make these recommendations effective, I suggest 
further that a disregard of any of the provisions of Section 
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474-b by representatives of defendants shall be deemed a criminal 
contempt. The proposed amendment to Section 750 (3) of the 
Judiciary Law (see Appendix, p. 29), already referred to, is 
broad enough to carry out this suggestion. 


When infants’ actions for personal injuries are settled for 
less than $150, many casualty companies make payment to the 
attorneys representing such infants without requiring a court 
order allowing the compromise and approving or dispensing 
with the guardian’s bond. The court, by virtue of its in- 
herent duty to protect infants as its wards, has the right 
to require that every settlement in infants’ actions shall be 
submitted for its approval. Rule 41 of the Rules of Civil 
Practice specifically provides that a guardian shall not be 
permitted to receive money until his bond has been ap- 


proved, or the giving of a bond dispensed with, by the court. By § 


the practice above described, casualty companies assist guardians 
and their attorneys to avoid their responsibilities towards infants. 


The proposed new Section 474-b, if adopted, will meet this situa- | 
tion. In the meantime, attorneys for such companies, as officers § 


of the court, should see to it that the companies which they 
represent discontinue this practice. 


Negligence actions brought in behalf of infants, where 
neither the guardian nor the infant is represented by counsel, are 
at times allowed to be compromised under Rule 294 of the Rules 
of Civil Practice, upon the affidavit of an attorney engaged and 
paid by the defendant in the action, the attorney setting forth 
his relation to the defendant, as required by the Rule. These 
compromises are permitted upon the theory that the plaintiff is 
saved expense by not being compelled to employ an attorney. As 
a matter of fact, the attorney for the infant, in most of these 
cases, obtains the data upon which his affidavit is based from 
the defendant’s files, and makes no independent investigation. 
Even if such attorney does make an independent investigation, 
he cannot wholeheartedly represent the interests of the infant, 
since his contact with the plaintiff is limited to the particular 
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case, whereas he looks to the defendant for further business of 
this nature. As a result, it often happens that the rights of the 
infant are not properly protected. Rule 294 provides that, upon 
such application for leave to compromise— 


“Tf the court or judge deem it necessary, a full examination 
may be had into all the facts regarding the reasonableness and 
propriety of such settlement.” 


I recommend that in these cases the court require the attend- 
ance of the infant and his natural guardian, and, if necessary, 
appoint a special guardian or designate an official referee to in- 
vestigate and report upon the reasonableness and propriety 


of such settlement before granting its approval. The court 


| should not hesitate in a proper case to assign an attorney 


to represent the infant, in place of the attorney engaged for the 
plaintiff by the defendant, and to provide for the compensation 
of such attorney. If the proposed Section 474-b of the Judiciary 
Law be enacted, the procedure therein provided will replace the 


§ practice under Rule 294. 


To meet the evils incident upon the interviewing of injured 
persons by representatives of defendants shortly after an accident, 
I suggest that the Civil Practice Act be amended by adding Sec- 
tion 353-a (Appendix, pp. 29-30), which will give the courts 
the right to exclude from evidence statements obtained in behalf 
of a defendant from an injured person while the latter is in a 


hospital, or within fifteen days after the occurrence of the acci- 
dent. 


Responsibilities of Defendants’ Attorneys 


It should be made clear to attorneys for corporate defend- 
ants that they will not be allowed to evade their responsibilities 
s members of the bar by deliberate and disingenuous blindness 
-oncerning the operations of the claim departments of their com- 
vanies, usually located in the same building and in intimate asso- 
iation with the legal departments. Representatives of the claim 
epartments obtain releases from or statements of injured per- 
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sons under circumstances in which it would be highly improper 
for attorneys to do so. For example, Canon 9 of the Canons of 
Professional Ethics declares that a lawyer shall not communicate 
upon the subject of controversy with a party represented by 
counsel, yet claim agents are constantly doing that very thing. 
Canon 16 of the Canons of Professional Ethics would require 
that the attorneys for such defendants see to it that their clients 
do not indulge in practices in which attorneys may not properly 
engage, or else that the attorneys sever their connection with such 
clients. 


For these reasons, I recommend that attorneys for defend- 
ants be subject to disciplinary action if they plead releases, or 
attempt to introduce in evidence statements, which have been 
procured by claim departments in a manner which violates the 
Canons of Professional Ethics. 


V. COMPENSATION INSURANCE 


The extraordinarily large number of personal injury cases, 
attributable to the ever-increasing use of automotive vehicles, 
naturally prompts one to consider whether the remedy for many 
of the evils revealed in this investigation does not lie in the enact- 
ment of a compensation law, similar to the Workmen’s Compen- 
sation Acts, for persons injured by such vehicles. Certainly in 
densely populated centers such a law might be a boon. What 
the effect would be in other parts of the State, the investigation 
before me has not revealed; nor is the evidence adduced sufficient 
to enable me to estimate the sum total of advantages of such leg- 
islation and to compare them with the cost to the public and the 
State of such a supplement to existing law. 











Consideration of this problem will be greatly aided by the 
reports made by a sub-committee of the New York County Law- 
yers Association, by the legislation suggested therein, and by 
the discussion of this subject in the second report of the 
Special Calendar Committee appointed by the Appellate Di- 
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er) vision. I fully agree with the observations made by the latter 
of} Committee in its communication to the Governor in Appendix 
tel “B” of said report, and in the recommendation that a com- 
by mission be authorized by the Legislature to study this subject 
8: The enactment of an automotive vehicle compensation law 
1r€§ would permanently and substantially reduce the number of cases 
nts § on the trial term calendars in this Department. Part of the com- 
rly} mercial litigation now brought in the Federal court in the South- 
ich} ern District of New York would in all probability then be at- 
» tracted to the State courts, and some measure of -relief would 
id-) thus be afforded to the congested calendars of the Federal courts. 
or Even if such legislation were enacted, the recommendations 
een} heretofore made would still be necessary. An automobile com- 
the} pensation act should give injured persons the right, under speci- 
fied conditions, to sue, instead of to accept compensation. Fur- 
thermore, such an act would not cover the numerous cases of 
accidents due to other causes. . 
me VI. MISCELLANEOUS RECOMMENDATIONS 
sles ie pice . 
al (a) The pendency of this investigation, as well as the in- 
: 21° ° . 
ol creased Supreme Court filing fee in effect since the June 1927 
' o . ~ . > 
* term, has substantially reduced the number of notes of issue filed 
P n in the trial terms of the Supreme Court in this Department, and 
Thal of the City Court in New York County, as is shown by the 
. | following table: 
ition 
cient — . 
Notes of Issue Filed in All Actions 
leg- 
1 the Supreme Court City Court 
* a at 
1927 New York Bronx NewYork’ Bronx Total 
th os bi cain chee awk ae b-e'wad 1,567 336 909 106 2,918 
J WMERFebruary ...............eeeeee 2,185 421 931 199 3,736 
SRE dacvinswerccsssvevceseass 1,562 333 1,084 355 3,334 
iintiind dkbneadnncien 1,461 359 1,015 424 3,259 
PE Sirkcceec nesses scessenrens 3,349 570 968 434 5,321 
EE Chien cksdknsscaevuesecceeen 1,077 165 881 474 2,597 
the 
» Di Total, January to June, 1927... 11,201 2,184 5,788 1,992 21.165 














18 


























Supreme Court City Court 
Say main * 

1928 New York Bronx New York Bronx Total 
DE ia ctepusiom suas eeheuen 422 65 991 616 2,094 
SY ee se sae cukeaan Sea 486 84 911 577 2,058 
aide ba ee dde be eae aie 402 65 820 659 1,946 
PEE. cbwkbcdedaiabaenseness eenee 396 78 743 588 1,805 
SE a de 5 waiaiate Sia aM eee 533 85 903 613 2,134 
ARORA RE panN RN 479 83 870 406 1,838 
Total, January to June, 1928... 2,718 460 5,238 3,459 11,875 








Notes of Issue Filed in Personal Injury and Loss of Service 






































Actions 
Supreme Court City Court 
A. \ / A. 
1927 New York Bronx New York Bronx Total 
DE § 56:004 he wd.en6aweeeee 959 310 632 73 1.974 
DEE Sin awdu hice nne wae 1,654 366 627 148 2,795 
ee cree errr 1,144 297 616 261 2,318 
DEN “peu. siatncled gee kieeetesikare es 1,046 318 706 324 2,394 
Be ak ik ha ca wk dea Se 2,874 512 636 330 4,352 
DD Ce eviencu we sewenddaew ome 800 136 593 383 1,912 
Total, January to June, 1927... 8,477 1,939 3,810 1,519 15,745 
1928 
DEN . btiedcadeeeadbascw beac 214 47 696 510 1,467 
CE 26d niediia dd audiences 237 64 627 490 1,418 
Et ewe ahd a eek kk eee ae 183 49 591 521 1,344 
SE 5 2 Bian a aie babi See ale socio 196 64 522 480 1,262 
DD Gupettiaiee ves sage weaned ews 263 66 365 500 1,194 
I i ana of el win helena Sto Cee 240 64 465 307 1,076 
Total, January to June, 1928.... 1,33¢% 354 3,266 2,808 7,761 








The increase in litigation in the City Court, Bronx County, 
can be taken care of under the provisions of the Act reorganizing 
the City Court (Laws of 1926, Ch. 5389). Section 7 of that Act 
allows the Chief Justice of the Court to designate one or more 
of its justices, elected in New York County, for service in Bronx 
County, as occasion may require. 
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The number of negligence cases brought in the Municipal 
Court for the Boroughs of Manhattan and The Bronx was 
reduced as follows :* 








1927 1928 
MAF ccccccesscccesvesesess 5,466 4,156 
TUNE cc csccccccviccccccsces 4,590 3,644 
Total wescccccees 10,056 7,800 


The recent amendments to Section 7 of the Municipal Court 
Code, providing for a central court house for the trial of jury 
cases, and giving greater administrative powers to the President 
Justice, will in all likelihood enable that Court to dispose of its 
business more expeditiously. 


I am of opinion that the courts as now manned can readily 
cope with present calendar conditions, and that additional justices 


are not required in any of the courts of civil jurisdiction in this 
Department. 


(b) In order to provide a continuous check upon illegal 
practices of attorneys, I recommend that a justice be assigned to 
whom such matters may be submitted as occasion requires. This 
justice could undertake the work in addition to his regular duties, 
or if this be found not feasible, the justices assigned to Special 
Term, Part II, of the Supreme Court might be designated for 
this purpose with the powers set forth in the order directing this 
investigation. The bar associations, if requested, will in all 
likelihood be willing to appoint counsel to co-operate with the 
court whenever called upon. 


For the purpose of meeting any situation that may arise in 
connection with the matters dealt with in this report, the present 


investigation is kept open until further order by the Appellate 
Division. 


(c) In the course of the investigation many attorneys, who 
were questioned regarding personal injury claims which they had 


_— 








— for the Municipal Court for the first four months of 1927 are not 
Available. 
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handled, stated that they had no recollection of the matters, in- 
quired about, and had no means of obtaining the information 
sought, because their records had been destroyed. It is worthy 
of note that in most instances this was done at or about the time 
when the petition of the bar associations herein was under dis- 
cussion. It seems to me that, in view of their obligations towards 
their clients and the courts, attorneys should be required to 
keep the papers and records in all cases, and a docket of cases 
in litigation. Members of the bar should be advised that failure 
to preserve such records for at least five years will subject them 
to discipline. 


(d) The evidence taken in this investigation shows that 
policemen have frequently acted as “runners” for negligence 
lawyers. The existing regulations of the Police Department, if 
properly enforced, are adequate to prevent this practice. 


(e) A close connection is frequently found between the 


yhysician and the “ambulance chasing” lawyer. In a great | 
g 


many cases the physician recommended the lawyer, and occa- 
sionally the lawyer suggested the physician. In some instances 
the testimony or certificate of the physician was used to bolster up 
claims for injuries which were never sustained, or were grossly 
exaggerated. 


Existing laws are ample to reach the dishonest physician. 
Aside from the provisions of the Penal Law, the recently enacted 
addition to the Education Law, entitled Article 48, gives the 
State Education Department control over the practice of med- 
icine. By the terms of this Article, the license of an offending 
physician to practice medicine may be revoked or other punish- 
ment imposed by the Department, upon the presentation of 
charges by the Grievance Committee created by that Act. Jus- 
tices should promptly bring to the attention of this Grievance 
Committee, or of the public prosecutors, any improper conduct 
on the part of physicians. 
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VII. PROCEEDINGS AGAINST INDIVIDUALS 


(a) I find that a large number of attorneys have engaged 
in the practice of soliciting cases, despite the clear warning laid 
down in Matter of Levine (1924) 210 App. Div. 8. Others 
were guilty of more serious misconduct. Upon the testimony 
taken before me, I recommend that disciplinary proceediags be 
instituted against seventy-four attorneys. Their names and the 
charges against them are set forth in Exhibit “A” to this report, 
submitted herewith. The records respecting each attorney 
named. together with statements, exhibits, and a resume of the 
evidence, are also submitted. 


(b) A number of the more flagrant offenses by attorneys 
were referred to the District Attorneys of New York and Bronx 


Counties. 


(c) Instances of misconduct by physicians were referred 
to the proper authorities. 


. 


Vill. CONCLUSION 


It must not be assumed from this report that the abuses 
revealed in the “ambulance chasing”: investigation affect the 
profession in its entirety. Nothing could be further from the 
truth. The malign activities which were disclosed by this inquiry 
involve a relatively small part of the bar. My confidence in 
lawyers remains unimpaired. On the whole, their integrity is 
beyond reproach. 
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I cannot close this report without placing on record my 
appreciation of the work done by Isidor J. Kresel, Esq., from 
he commencement of and throughout this investigation, entirely 
vithout compensation other than the conviction that he was per- 
lorming a necessary public service. Mr. Kresel put aside the 
many matters requiring attention in his private practice to 
indertake the task of obtaining information which would lay 
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bare the situation with respect to the conditions complained of by 
the petitioners herein. The volume of testimony taken shows the 
thoroughness of his work, and confirms the judgment of the 
petitioners in selecting him as their counsel. 


In the conduct of the legal proceedings which arose in the | 


course of the investigation, valuable aid was rendered by Bernard 
Hershkopf, Esq., who also acted without compensation. 


I wish to express my appreciation to the members of the 
legal staff. It is impossible to give a detailed account of the 
service rendered by each assistant, but I feel that all have earned 
the thanks of the profession and the public. The staff consisted 
of Robert E. Manley, Chief Assistant Counsel, Conn Cohalan, 
Joseph Henry Cohen, Irving Ben Cooper, Charles H. Friedrich, 
Lloyd K. Garrison, Abraham Green, Sidney Handler, Edward 
T. Harrington, Herbert A. Jacob, Julius Kahn, Leon Leighton, 
James Harte Levenson, Ben A. Matthews, Francis A. Mc- 
Gurk, Chester W. McNally, Sophia A. Olmsted, Harold I. T. 
Schnurer, Clarence J. Shearn, Jr., Charles L. Sylvester, Albert 
A. Verrilli and William J. Wissbach. 


Respectfully submitted, 


ISIDOR WASSERVOGEL, 


Justice of the Supreme Court 
of the State of New York. 


September 26, 1928. 
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APPENDIX 


Proposed Changes in and Additions to Statutes and Rules of 
Practice 


JUDICIARY LAW 


§ 474. COMPENSATION OF ATTORNEY OR COUNSELLOR. (See 
Report, pp. 6-8.) 


(1) The provisions of this section shall apply to all claims 
or suits in which infants are claimants or plaintiffs, but where 
adults are claimants or plaintiffs, the provisions of this section 
shall be confined to claims or suits for personal injuries, and to 
claims or suits for loss of services as a result of personal injuries. 


(2) The compensation of an attorney or counsellor for his 
services is governed by agreement, express or implied, which 
is not restrained by law, except that, no agreement made here- 
after between an attorney and an adult, or between an attorney 
and a guardian of an infant, for the compensation of such attor- 
ney, dependent upon the success of the prosecution by said attor- 
ney of a claim belonging to said adult or said infant, or by which 
such attorney is to receive a percentage of any recovery or award 
in behalf of such adult or such infant, or a sum equal to a percent- 
age of any such recovery or award, shall be valid and enforcible 
unless made as hereinafter provided. An attorney may contract 
with an adult, or with the guardian of an infant, to prosecute, 
by suit or otherwise, any claim for the benefit of such adult or 
such infant, for a compensation to said attorney dependent upon 
the success of the prosecution of such claim, subject to the power 
of the court, as hereinafter provided, to fix the amount of such 
compensation, which shall in no event be greater than thirty- 





three and one-third per centum of the amount recovered upon 
a trial or by way of settlement, and out of which compensation 
the attorney shall pay the disbursements, except that if special 
ireumstances are shown, an additional allowance for disburse- 
ments may be made. 
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(3) Such a contract as is described in sub-section (2) must 
be in writing. Whenever such a contract shall have been entered 
into between an attorney and an adult, or between an attorney 
and a guardian of an infant, upon the recovery of a judgment, 
or the obtaining of an award in behalf of said adult or said 
infant, or upon any compromise or settlement of such claim 
(whether before or after suit has been instituted), the attorney 


must apply, upon notice to the adult client or to the guardian | 


of the infant client, to the judge or justice before whom the said 
action or proceeding was tried, in case the said action or pro- 
ceeding was tried at a court held within this state; or to a special 
term of said court, in case the said action or proceeding was tried 
before some person other than a justice thereof, or in case 
of the death or disability of the judge or justice before whom the 
action was tried, or in case said claim was compromised or settled 
after said action was begun; or to special term of any court of 


competent jurisdiction in the county where the claimant resides, | 


in case the recovery, award, compromise or settlement was not 
had in any court of this state, or in case said claim was com- 
promised or settled before suit was instituted. Such applica- 


tion shall set forth briefly the contract and the services per- | 
formed by the attorney, and pray that there be awarded to him | 


a suitable amount out of the recovery, award, compromise or 
settlement obtained through his efforts as attorney on behalf 
of said adult or said infant. The court to which such application 
is made, upon having the said adult or the guardian of said in- 
fant present before it, or upon being satisfied that due notice of 


said application has been given to the said adult or to the said | 





ther 
for | 
Thi: 
no ¢ 
serv: 
serv! 
circt 
the « 


with 
attor 
pers 
custo 
such 

there 
settle 


with 
elsew 


§ 


Insgu 
Inswu 
othery 
as are 





guardian and that he cannot with due diligence be produced in | 


court, shall proceed summarily to determine the value of the | 


services of said attorney, taking such proof from the attorney 
and the adult claimant or the guardian of the infant claimant, by 
affidavit, reference, the examination of witnesses before the said 
court, or otherwise, as to the said court may seem to be necessary 
and proper; and shall thereupon make an order determining the 
suitable compensation, if any, for the attorney for his services 
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therein, which sum shall thereafter be received by said attorney 
for his services in behalf of the said adult or of the said infant. 
This sum shall be inclusive of the attorney’s disbursements, and 
no other compensation shall be paid by said adult for such 
services, or shall be paid or allowed by said guardian for such 
services out of the estate of said infant, except that where special 
circumstances are shown, an additional allowance may be made by 
the court for disbursements, as hereinbefore provided. 


(4) If a copy of the order described in sub-section (3), 
with notice of entry thereof, be thereafter served by the said 
attorney upon the adverse party to the said litigation or the 
person making such compromise or settlement, and upon the 
custodian of the funds recovered in case there be such custodian, 
such award shall become and constitute a lien to the amount 
thereof on behalf of the said attorney upon such recovery, award, 
settlement or fund. 


(5) Nothing herein contained shail be deemed to dispense 
with the necessity for the appointment of a guardian ad litem as 
elsewhere provided. 


§ 474-a. RETAINERS TO ProsEcUTE CLAIMS FoR PERSONAI 
INJURIES OR FOR Loss oF SERVICES AS A RESULT OF PERSONAI. 
InsuriEs. (See Report, pp. 8-9.) 


(1) An oral contract of retainer to prosecute, by suit or 
otherwise, any claim for personal injuries, or for loss of services 
as a result of personal injuries, shall be void. 


(2) A written contract of retainer to prosecute, by 
suit or otherwise, any claim for personal injuries, or for loss 


)of services as a result of personal injuries, obtained by or 
in behalf of an attorney at law from a person injured in 


an accident, or from the natural guardian or personal repre- 
sentative of such injured person, while the injured person 
is confined in a hospital, or within fifteen days after the occur- 
rence of said accident, shall be void, unless made as provided in 
this section. In case any reasons exist for securing such retainer 
while the injured person is in a hospital, or within fifteen days 
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after the occurrence of the accident, the attorney may present 
such reasons to a special term of a court of competent jurisdic- 
tion within the county where the injured person resides, or if 
the injured person is confined in a hospital, within the county 
where the hospital is located, and pray that he be allowed to 
accept a contract of retainer at that time. The court to which 
such application is made, upon having the injured person or his 
personal representative and, where the injured person is an in- 
fant, the natural guardian of such infant, present before it; or if 
the injured person or his personal representative and, where the 
injured person is an infant, the natural guardian of such infant, 
cannot be produced in court, upon such other evidence of his or 
their desires as to said court may seem to be necessary aud 
proper; and upon the court being satisfied that good and suffi- 
cient reasons exist for the employment of the attorney while the 
injured person is in a hospital, or within fifteen days after the 
occurrence of the accident, and that the injured person or his 
personal representative desires of his own free will to employ 
such attorney upon the terms of the contract proposed, or, if 
the injured person is an infant, that the natural guardian of such 
infant is competent to represent the infant, and desires of his 
own free will to employ such attorney upon the terms of the con- 


tract proposed, then the court may, by order, allow such contract } 
to be made within such time, or while the injured person is in a 


hospital, or may provide for making the contract upon such con- 
ditions and with such modifications as to the court may seem just. 


(3) Nothing herein contained shall be deemed to dispense 
with the necessity for the appointment of a guardian ad litem as 
elsewhere provided. 


§ 474-b. SETTLEMENTS WITH AND RELEASES FROM PERSONS 
Havine Ciarms For PEersonaL INsurtEs or For Loss or SER: 
vices AS A Resutt or Persona Insurers. (See Report, pp. 
12-13.) 


(1) In every case where settlement of a claim for personal 
injuries, or for loss of services as a result of personal injuries, 
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is effected, whether before or after suit has been instituted, and 
whether with the injured person or, where the injured person is 
an infant, with his natural guardian or guardian ad litem, or 
with an attorney representing such injured person or such guard- 
jan, application must be made to a special term of the court where 
the action or proceeding is pending; or, in case no action has been 
instituted in any court of this State, to a special term of any 
court of competent jurisdiction within the county where the 
plaintiff resides, or if the plaintiff is confined in a hospital in 
the State, within the county where the hospital is located, for 
approval of such settlement. This application may be made 
by the attorney for the injured person or the guardian, upon 
notice to such injured person or such guardian, but if said 
attorney fails to make such application, then the party against 
whom the claim was brought must make such application, upon 
notice to the injured person or, if the injured person is an 
infant, to the guardian of such person, and to the attorney 
for such injured person or such guardian. The court to which 
such application is made, upon having the injured person and, 
where the injured person is an infant, the guardian of such 
person present before it, or if such injured person or such 
guardian is unable to attend, upon such other evidence of the 
physical condition of the injured person, and of the circum- 
stances of the accident, as to the court may seem to be nec- 
essary and proper, shall proceed summarily to determine whether 
the settlement proffered is adequate, considering the nature of 
the liability and the extent of the injuries, taking such proof 
from the party against whom the claim is made, and from the 
injured person and, where the injured person is an infant, from 
the guardian of such person, and from the attorney for such 
injured person or such guardian, and also from persons com- 
petent to give medical testimony, by affidavit, reference, or the 
examination of witnesses before the said court, or otherwise, as 
to the said court may seem to be necessary and proper, and the 


| court shall thereupon make an order allowing or disallowing such 


settlement. Any settlement made, and any release obtained, 


without such approval by a court as described in this section, shall 
be void. 
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(2) A release or settlement of a claim for personal injuries, 
or for loss of services as a result of personal injuries, executed § y; 
by or made with an injured person or, where the injured person § ¢Jg 
is an infant, with the guardian of such person, after such injured 
person or such guardian has engaged an attorney, and after 
such attorney has either served the defendant or his representa- 
tive with a summons, or has notified the defendant or his repre- 
sentative in writing that said attorney has been retained in the 
case, shall be void, unless executed under the terms of this sec-§ tei 
tion. In case any reasons exist why a settlement should be§ otl 
effected with an injured person or, where the injured person is an 
infant, with the guardian of such person, without the interven-§ go 
tion or consent of the attorney employed by such injured person 
or such guardian, the party against whom the claim is made may 
present such reasons to a special term of the court where the 
action to recover such claim is pending, or, in case no action 
has been instituted, to a special term of any court of competent 
jurisdiction within the county where the plaintiff resides, or if the 
plaintiff is confined in a hospital in the State, within the county 
where the hospital is located, and pray that a settlement 
directly with the client be allowed. The court to which such 
application is made, upon having the injured person and, where§ fot 
the injured person is an infant, the guardian of such persong mu 
present before it, and also having the attorney for such injured§ Th 
person or such guardian present before it, or being satisfied that of 
such attorney cannot with due diligence be produced in court, and§ day 
upon being satisfied that good and sufficient reasons exist for set-§ wil 
tling the claim with the injured person or, where the injured per-§ to 
son is an infant, with the guardian of such person, without the in- 
tervention or consent of the attorney for such injured person or 
such guardian, and upon being further satisfied, as provided in 
sub-section (1) herein, that the settlement is adequate, shall 
thereupon make an order approving such settlement and allowing 
it to be made. The court at the same time shall, by order, fix§ . 
the fee, if any, of the attorney representing the claimant orgJ™ 
plaintiff. nat 
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(3) Nothing herein contained shall be deemed to dispense 
with the necessity for the appointment of a guardian ad litem as 
elsewhere provided. 


§ 750. Powrr or Courts or ReEcorp To PUNISH FOR 
CrimiInaL Contempts. (See Report, pp. 9-10, 13-14.) 


A court of record has power to punish for a criminal con- 
tempt a person guilty of either of the following acts, and no 
others: 


* * * (3) Wilful disobedience to its lawful mandate; or the 
doing wilfully and knowingly of an act without the mandate or 
authority of the court, where a statute requires such mandate or 
authority to be procured before such act may be done. 


Civil Practice Act 


§ 248-a. VERIFICATION OF COMPLAINT IN ACTION TO RE- 
cOVER DamaGEs FOR PERSONAL INJURIEs OR FOR Loss OF SER- 
VICES AS A RESULT OF PERSONAL INJuRIEs. (See Report, p. 10.) 


In an action to recover damages for personal injuries, or 
for loss of services as a result of personal injuries, the complaint 
must state the address of the plaintiff, and must be verified. 
The original complaint in such cases must be filed in the office 
of the clerk of the court wherein the action is pending, within five 
days after written demand therefor. Upon failure to comply 
with this demand, a motion may be made in behalf of defendant 
to dismiss the complaint. 


§ 353-a. Evipence in Actions To Recover DAMAGES FOR 
PErsoNAL INJURIES OR FOR Loss or SERVICES AS A RESULT OF 
Persona INsuriEs. (See Report, p. 15.) 


(1) If a signature to a statement be obtained from an in- 
jured person or, where the injured person is an infant, from the 
natural guardian of such person, by or in behalf of a party 
alleged to be responsible for the injuries sustained, while the 
injured person is confined in a hospital as a result of such 
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injuries, or within fifteen days after such injuries were sustained, 
such statement may be suppressed and excluded from evidence, 
in the discretion of the court or justice before whom the trial of 
the action for damages for such personal injuries, or for loss of 
services as a result of such personal injuries, is then pending. 


(2) If a conversation be had with an injured person or, 
where the injured person is an infant, with the natural guardian 
of such person, by or in behalf of a party alleged to be respon- 
sible for the injuries sustained, while the injured person is con- 
fined in a hospital as a result of such injuries, or within fifteen 
days after such injuries were sustained, the proof of such con- 
versation may be excluded from evidence, in the discretion of the 
court or justice before whom the trial of the action for damages 
for such personal injuries, or for loss of services as a result of 
such personal injuries, is then pending. 


Rules of Civil Practice 


Rule 45. Rerquistres or Summons. (See Report, p. 10.) 


* * * Whenever an action to recover damages for 


personal injuries, or for loss of services as a result of personal 
injuries, is commenced by the service of a summons without a 
verified complaint, the summons is to be subscribed by the plain- 
tiff, or one of the plaintiffs, with his name and the address of each 
plaintiff, as well as by the attorney for the plaintiff. In such 
case the original summons is to be filed in the office of the clerk 
of the court within three days after written demand is served 
upon plaintiff's attorney. Upon failure to comply with this 
demand, a motion may be made in behalf of defendant to dismiss 
the action. 








Rules of Civil Practice in the First Judicial Department 





Rule I. Finine or Retrarners 1x Actions to RECOVER 
DAMAGES FOR PERSONAL INJURIES OR FOR Loss OF SERVICES AS 4 
ReEsuut oF Persona Insuries. (See Report, p. 9.) 






(1) The trial term clerks of all courts in this Department 
shall not accept for filing, in behalf of a plaintiff, a note of iss 
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in an action to recover damages for personal injuries, or for loss 
of services as a result of personal injuries, unless there be filed 
therewith a copy of the retainer by which the attorney of record 
for the plaintiff has been employed, and also the affidavit of such 
attorney required by this Rule. 


(2) A justice sitting at a special term of any court in this 
Department shall not entertain an application by an attorney 
to fix his compensation under Section 474 of the Judiciary Law, 
unless the attorney file therewith a copy of the retainer under 
which he was employed, and also the affidavit required by this 
Rule. The justice who hears a motion for substitution under 
Rule 56 of the Rules of Civil Practice, where the party requesting 
such substitution is a plaintiff in an action for personal injuries, 
or for loss of services as a result of personal injuries, shall require 
that the attorney whom it is desired to replace, and the attorney 
who is to be substituted for him, each submit a copy of the 
retainer by which he has been or is to be employed, and also the 
affidavit required by this Rule. 


(3) The affidavit required by this Rule shall be made by the 
attorney of record for the plaintiff, or the attorney whom the 
plaintiff proposes to employ, and shall state: 


(a) That the retainer by which such attorney has been 
or is to be employed was not secured, directly or indirectly, 
through solicitation by or in behalf of said attorney, and that 
no consideration or thing of value was paid, given or prom- 
ised therefor; 
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(b) When the accident occurred out of which the per- 
sonal injuries arose; 


(c) When, where and by whom the attorney was re- 
tained for the plaintiff; 


(d) If such retainer was the result of recommenda- 
tion by a third party, the name and address of such third 
party; 
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(e) If such retainer was not procured as a result of 
recommendation by a third party, in what manner the attor- 
ney became acquainted with the client. 


Rule II. Recoveries oN CLAIMS FOR PERSONAL INJURIES 
OR FOR Loss oF SERVICES AS A RESULT OF PERSONAL INJURIES, 
(See Report, p. 13.) 


An attorney for a person who has a claim for personal in- 
juries, or for loss of services as a result of personal injuries, 
shall pay over to such claimant, or to his guardian or personal 
representative, any moneys due to such claimant, guardian ~ 
personal representative, within ten days after the receipt thereof 
by said attorney; or, if such claimant, guardian or personal rep- 
resentative cannot conveniently be reached within said ten days, 
such attorney shall deposit the moneys to the credit of said 
claimant, guardian or personal representative, in the office of the 
Chamberlain of the City of New York, within three days there. 
after, subject to the order of the court. 


Penal Law 


§ 1633. PUNISHMENT OF PERJURY AND SUBORNATION OF 
Prersury. (See Report, pp. 10-11.) 





(1) Perjury is a misdemeanor, punishable as prescribed in 
section nineteen hundred and thirty-seven of this chapter. 


(2) Subornation of perjury is a misdemeanor, punishabk 
as prescribed in section nineteen hundred and thirty-seven of this 
chapter. 


M. B. Brown Printing & Binding 
37-41 Chambers St., N. Y. 
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REPORT OF THE SENATE COMMITTEE ON BILL TO 
ELIMINATE DIVERSITY OF CITIZENSHIP AS A 
GROUND OF JURISDICTION OF THE FEDERAL 
COURTS. 


(From “United States Daily’, Oct. 20, 1928.) 

Limitation of the jurisdiction of Federal District courts, with 
particular reference to the jurisdiction now exercised by reason of 
diversity of citizenship, is proposed in a bill (S. 3151) which will 
come before the Senate for Congress. This bill was introduced at 
the last session by Senator Norris (Rep.), of Nebraska, chairman 
of the Senate Committee on the Judiciary, and has been reported 
from that Committee with the recommendation that it be enacted. 

Federal District Courts now have jurisdiction in such cases 
where the amount involved exceeds $3,000. The Committee’s report, 
presented by Senator Norris, declares that there is no reason why 
the Federal courts should be given jurisdiction in some eases and 
denied it in others and that the original reason for assigning juris- 
diction in such matters to the Federal courts, namely, a fear that 
a prejudice might exist in State courts against non-resident liti- 
gants, no longer exists. 


REASONS GIVEN FOR APPROVAL. 


The Committee’s report outlining the purposes of this bill and 
the reasons why, in the opinion of the Committee, it should be 
enacted, follows in full text: 

The object of this bill is to take away some of the jurisdiction 
that is conferred upon United States District Courts by the first 
paragraph of Section 24 of the Judicial Code (see. 41, U. S. Code). 
If the bill becomes a law, this paragraph will read as follows: 


‘*The district courts shall have original jurisdiction as follows: 

**(1) United States as plaintiff; civil suits at common law or 
in equity.—First, of all suits of a civil nature, at common law or 
in equity, brought by the United States, or by any officer thereof 
authorized by law to sue. 


TERMS ARE Not RETROACTIVE. 


“See. 2. The provisions of this act shall not affect suits com- 
menced in the district courts, either originally or by removal, prior 
to its approval; and all such suits shall be continued, proceedings 


(33) 
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therein had, appeals therein taken, and judgments therein rendered, 
in the same manner and with the same effect as if this act had not 
been passed.”’ 


This paragraph, as it now exists and which this bill would 
amend, reads as follows: 


‘*First, of all suits of a civil nature, at common law or in 
equity, brought by the United States, or by any officer thereof 
authorized to sue, or between citizens of the same State claiming 
lands under grants from different States; or, where the matter in 
contzoversy exceeds, exclusive of interests and costs, the sum or 
value of $3,000, and (a) arises under the Constitution or laws of 
the United States, or treaties made, or which shall be made, under 
their authority, or (b) is between citizens of different States, or (c) 
is between citizens of a State and foreign States, citizens or subjects. 
No district court shall have cognizance of any suit (except upon 
foreign bills of exchange) to recover upon any promissory not: or 
other chose in action in favor of any assignee, or of any subsequent 
holder if such instrument be payable to bearer and be not made by 
any corporation, unless such suit might have been prosecuted in 
such court to recover upon said note or other chose in action if no 
assignment had been made. The foregoing provision as to the sum 
or value of the matter in controversy shall not be construed to 
apply to any of the cases mentioned in the succeeding paragraphs 
of this section.’’ 


The principal thing to be accomplished by the bill will be to 
take away the jurisdiction of district courts in cases where their 
jurisdiction rests upon diversity of citizenship. With the excep- 
tion of cases between citizens of the same State claiming lands 
under grants from different States, all matters of which the district 
courts will be deprived of jurisdiction relate to cases where the 
matter in controversy exceeds the sum of $3,000, and these cases 
fall in three classes, to wit: (a) Cases which arise under the Con- 
stitution or laws of the United States, or treaties made, or which 
shall be made, under their authority; (b) cases between citizens cf 


different States; and (c) cases where the litigation is between citi- | 


zens of a State and foreign States, citizens or subjects. The balance 
of the repealed paragraph refers only to these cases cited and would 
have no place in the paragraph if the court were deprived of these 
three classes of cases. 


QUESTION OF Diversity OF CITIZENSHIP ELIMINATED. 


The committee can conceive of no reason why the district court 
of the United States should have jurisdiction in these eases. In 
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fact, under existing law, it has jurisdiction in only a part of these 
eases. A controversy arising under the Constitution or laws of the 
United States, or treaties made, could not now be brought in the 
district court of the United States if the amount in controversy 
was less than $3,000. In the same way, if the case were between 
citizens of different States, the district court would not have juris- 
diction where the amount involved was only $2,900, but would have 
jurisdiction if the amount in controversy were $3,100. In the same 
way, if the controversy were between citizens of a State and foreign 
States, citizens or subjects, the State court would have jurisdiction 
wherever the amount was less than $3,000, and the United States 
district court would have jurisdiction wherever the amount in- 
volved exceeded that sum. 

Nearly all the litigation affected by this proposed change would 
be confined to cases between citizens of different States. There is 
no logical reason why there should be any arbitrary distinction as 
to the amount in controversy. If there is any reason why the 
United States district court should have jurisdiction of a case 
between citizens of different States where the amount in controversy 
is over $3,000, it would seem only just and fair that it should like- 
wise have similar jurisdiction where the amount is under $3,000, so 
the arbitrary fixing of the amount does not seem to be any logical 
reason for controlling the jurisdiction. 

It is of interest also to note that this limitation which controls 
the jurisdiction has been changed from time to time. Originally, 
by the act of September 24, 1789, this arbitrary distinction was 
fixed at $500. By the act of March 3, 1887, this jurisdictional 
amount was raised to $2,000 and by the act of March 3, 1911, it 
was raised to $3,000. 


Strate Courts BELIEVED TO HAVE PREJUDICE. 


The only reason why this kind of jurisdiction was originally 
given to United States courts in preference to State courts was 
because it was believed that a prejudice would exist in State courts 
against non-resident litigants. Whatever reason may have existed 
for this belief, it is certain it has long since disappeared and there 
is no reason now why a non-resident litigant can not get the same 
justice in State courts that is secured by residents of the State. 
Most of these cases arise by reason of business transactions that 
non-residents have with residents of the State. 

Under existing law, if the amount in controversy exceeds 
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$3,000 the non-resident is given an advantage over the resident. He 
has a choice of two tribunals. He can sue either in the State court 
or in the United States court, but this privilege is not extended to 
and does not exist in favor of the resident litigant. He is deprived 
of the right to go into the United States court and is compelled to 
commence his litigation in the State court where both he and the 
defendant live. If the plaintiff, in a suit against a non-resident de- 
fendant upon whom he secures proper service, commences an action 
in the State court against the non-resident, the non-resident is given 
a choice that the resident does not have. He can permit the case to 
remain in the State court or he ean ask for its removal and take the 
plaintiff into the Federal court. It is a practice becoming more or 
less common in many States for corporations to be incorporated in 
one State while they do business in another, and it is believed that 
this often occurs simply for the purpose of being able to have tue 
choice of two tribunals in case of litigation. 

A corporation doing business in one State may have all of its 
property in that State and do all of its business there; its stock- 
holders may all reside there; but it is incorporated in another State. 
When it is sued it can have the ease transferred to the United 
States courts. Its competitors in business, doing the same kind of 
business, in the same locality, not incorporated in a foreign State 
are denied this privilege. 


LITIGATION OFTEN Mave Too EXPENSIVE FoR MANY. 

The result often is, particularly with corporations, that they 
are able to make litigation so expensive that their antagonists in 
the lawsuits frequently submit to unjust and unreasonable demands 
rather than go to the expense of litigating their rights in the United 
States courts. It means very frequently that the litigant must 
travel many miles and take his witnesses many miles to the place 
where the trial will be had, and in many other ways be subjected 
to annoyance and expense which often is a denial of justice. More- 
over, if he takes an appeal, or if he wins in the district court and 
the non-resident party takes an appeal, he is confronted with a much 
larger expense than though the same appeal took place in the State 
court. He must employ attorneys to go perhaps hundreds of miles 
to argue his case in the court of appeals and, as a rule, must sub- 
mit to delays and expense that would not occur if the case remained 
in the State court. There is no reason why an individual or a cor- 
poration doing business in a State should not subject himself or 
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itself to the courts of that State. There is no reason why such non- 
resident litigant should have the privilege of compelling his op- 
ponent in a lawsuit to go outside of his State to secure justice or 
to litigate a disputed question. 


Courts In Every District OVERCROWDED WitH CASsEs. 


The United States district courts are overcrowded with work. 
In almost every district of the United States there is a congestion 
of business. We are being continually met with a demand for more 
judges. If this bill should be enacted into law it would, to quite an 
extent, relieve that situation. If all the cases involving diverse 
citizenship should be left in the State courts for trial there would 
be less congestion and a much less demand for more judges. 

Every logical reason seems to point to the step that this bill 
proposes to take and we know of no reason now existing why the 
jurisdiction which this bill would take away, should be retained. 
Many of the matters that United States courts are trying, arising 
entirely within the jurisdiction of a State, controversies coming 
up exactly the same as controversies arising between citizens of the 
same State, would, if this bill becomes a law, be left to the State 
courts for adjudication, and we know of no good or logical reason 
why the proposed bill should not become law: 


Note. 


The statement of the Senate committee that there is no longer 
any reason to anticipate possible local prejudice from the state 
courts when citizens of other states are involved in litigation re- 
minds us of the state of mind of those who think human nature has 
advanced to such an extent that wars are no longer possible. His- 
tory and human nature teach us that the chances of local prejudice 
are never far below the surface of habitual control. The men who 
framed the judicial system of the Federal Courts and who thought 
out its jurisdiction in the early days of our national life had had 
experience and had reflected much on the subject of local prejudice 
and state antipathies. They knew that the development of the 
country required judicial tribunals independent of these interstate 
antipathies and prejudices in order to preserve the mutual confi- 


dence in the relations between people in different parts of the 
country. 
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Those who think they believe in Senator Norris’ bill may well 
reflect on what would have been the history of various parts of the 
country during the past century if the Federal Court had not had 
jurisdiction of cases based on diversity of citizenship which Senator 
Norris now proposes to destroy. What would have happened to the 
west and south where great investments of northern and eastern 
capital have been made if it were not for the confidence based upon 
the existence of the Federal Courts throughout the country ? 

This bill, like Senator Caraway’s bill to subordinate Federal 
Court judges to the persuasive abilities of local counsel in jury 
trials, seems calculated to destroy gradually the independent Fed- 
eral tribunals upon whose jurisdiction so much of the development 
of the country has depended in the past and is likely to depend in 
the future. Do not let us fool ourselves into any fancied security 
against any unexpected revival at any time in some form or other in 
any of the forty-eight states of local prejudice. 


b 


‘* OVERCROWDING.’ 

As to the ‘‘overerowding’’ of cases that is due largely, if not 
entirely, to the police court work which Congress has foreed upon 
the Federal Courts under the prohibition law. The Federal Courts 
were never intended for this purpose. They were created to per- 
form a vital function involved in a higher and more varied juris- 
diction, mainly civil in character. 

The excess of liquor cases interferes with this work but the 
remedy for overcrowding should not be the sacrifice of part of the 
primary purpose of these courts, but should be some method of 
dealing with this police court work for which carefully studied 
plans have been submitted by a committee of the Bar Association 
of the City of New York. 

F. W. G. 
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NEWS AS TO THE BILL TO RESTRICT THE POWER OF 
FEDERAL COURTS TO ISSUE INJUNCTIONS. 


(From “United States Daily” of Oct. 15, 1928.) 


Hearings on proposed legislation designed to limit the injunc- 
tive power of Federal courts in labor disputes will be continued by 
the House Committee on the Judiciary at the beginning of the 
December session, it was stated orally at the Committee offices 
October 13. 

Representatives of labor organizations endorsed such legisla- 
tion, and representatives of the American Bar Association and the 
National Association of Manufacturers expressed opposition at 
hearings held by the Committee at the last session of Congress. 

Henry W. Taft, chairman of the American Bar Association’s 
committee on jurisprudence and law reform, in a letter dated May 
2, in the record of the Committee’s hearings, opposed what is known 
as the Shipstead bill (S. 1482) as having a widespread importance 
beyond the question of its effect on labor disputes. Reeves T. 
Strickland, of the same committee, also advised the House Com- 
mittee on the Judiciary orally that the association is opposed to 
House -bill 7759 by Rep. LaGuardia (Rep.), of. New York City, 
which, he said, is identical with the Shipstead bill. Each, he pointed 
out, would limit the scope of injunctions in labor disputes. 

House bill 7759 by Mr. LaGuardia and House bill 8237 by 
Representative Schafer (Rep.), of Milwaukee, Wis., were identical 
and Mr. Schafer asked the committee to report favorably the La- 
Guardia bill to the House. Mr. LaGuardia is one of the majority 
members of the judiciary committee. His bill, like that of Mr. 
Schafer, proposed to amend the judicial code and to define and 
limit the jurisdiction of the courts sitting in equity. Both, in 
identical language, would amend chapter 2 of the code which was 
approved March 3, 1911, by adding the following: 


AMENDMENT TO CODE. 


**Section 28. Equity courts shall have jurisdiction to protect 
property when there is no remedy at law; for the purpose of de- 
termining such jurisdiction, nothing shall be held to be property 
unless it is tangible and transferable, and all laws and parts of 
laws inconsistent herewith are hereby repealed.’’ 
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Henry W. Taft, in his letter in the transcript of the committee, 
stated that the Bar Association had adopted a resolution regard- 
ing the Shipstead bill which he said is for limitation of the scope of 
injunctions in labor disputes. He said the committee of the asso- 
ciation earnestly objects to any effort to correct supposed abuses 
in the manner attempted in the Shipstead bill by giving ‘‘an arti- 
ficial definition to property which is foreign to its meaning in our 
system of jurisprudence and its significance in the Fifth and Four- 
teenth Amendments to the Constitution.’’ 

Mr. Taft said that if the proposed legislation is enacted into 
law it would withdraw from the Federal courts of equity ‘‘far the 
greatest part of its power to grant injunctive relief in a variety 
of most important cases having no relation to labor disputes.’’ He 
said it would thus affect suits under patent, copyright and trade- 
mark laws; violations of interstate commerce laws; suits concern’ig 
civil rights (conspiracy cases) ; suits to redress deprivation of civil 
rights; suits against trusts, monopolies, and unlawful combinations; 
enforcement of orders of the Interstate Commerce Commission ; the 
setting aside of orders of that Commission. In all these cases, he 
said, if the Shipstead bill were passed the district courts would 
have no power to issue injunctions either in behalf of private per- 
sons or corporations, or in behalf of the Government, to render 
effective decrees. 

A. P. Thom, Washington, D. C., general counsel for the rail- 
roads, also opposed the proposed legislation before the House com- 
mittee, saying that there are two grounds for declaring unconstitu- 
tional any act of Congress which will take away from the courts 
of the United States the existing power to grant injunctions. These 
were (1) Because the Congress can not constitutionally destroy or 
emasculate the Federal judiciary which is a separate coordinate 
and essential part of the constitutional scheme of the Federal Gov- 
ernment; (2) Because to do so, as provided by the proposed legis- 
lation, would have the effect of depriving a person of essential rights 
in respect to his life, liberty and property, without due process of 
law. He’said the proposed legislation if enacted would violate the 
Constitution by taking away an essential part of a coordinate 
branch of the Government. 

Mr. Strickland for the Bar Association committee, told the 
judiciary committee that ‘‘the true purpose of an injunction is to 
prevent irreparable injury.”’ 

‘*The powers of equity courts should not under any circum- 
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stances be limited,’’ he said, ‘‘and if by any chance a court, here 
or there, should abuse its powers without regard for justice, there 
is a remedy to be had in such a ease.”’ 

Advocates of the proposed legislation to curb the injunction 
power included William Green, president of the American Federa- 
tion of Labor, and Representative Schafer (Rep.), of Milwaukee, 
Wis. Mr. Green said that millions of working men and women 
‘*feel very keenly the effect of this deep-seated grievance.’’ He 
said they are suffering more than ever before through the right of 
injunction in labor controversies. 

‘*TIt seems so contradictory and inconsistent,’’ Mr. Green said, 
‘“‘that the courts of the land should declare the labor organizations 
to be a necessity, a part of our institutional life, that they serve a 
most commendable and praiseworthy purpose, and then strip these 
labor organizations of the use of their economic power through the 
issuance of injunctions which prevent them from organizing their 
workmen, using their funds to supply relief, and to meet the legiti- 
mate expenses of the labor organizations, preventing them from 
striking, from using their economic strength, preventing them from 
doing many things they regard as legitimate and proper.’’ He 
cited various court utterances and other statements in support of 
his argument. He said that in 1927 more than 600 injunctions were 
issued against labor as compared with 300 similar injunctions in 
1922. 

Mr. Thom, in opposing the proposed legislation, said that if 
the courts could not intervene with injunctions, the ‘‘most sub- 
stantial and valuable rights of persons and citizens’’ would be 
violated and ‘‘the courts would be deprived of an essential part of 
their judicial competency and power.”’ 

‘*Trrespective,’’ he said, ‘‘of the proposition that the bill would 
be unconstitutional because it seems to restrict the meaning of the 
word property as used in the Constitution and because it involves 
an unconstitutional impairment of the judicial branch of the Gov- 
ernment, it would be unconstitutional also because it would in effect 
constitute a part of an effective means of confiscation. The bill 
involves a substantial impairment of the judicial power of the 
United States, a surrender of the only available means of protecting 
its citizens in the enjoyment of a large and substantial part of their 
constitutional rights in respect to life, liberty as well as in respect 
to property, and accordingly, it would be invalid. 

‘*Even if Congress were hindered by no constitutional limita- 
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tion, it would still be unwise in the extreme and would still destroy 
the fundamental purposes of all well-regulated and just govern- 
ments to take away from the courts the power of preventive justice 
and to lay prostrate at the feet of the mob the constitutional rights 
of men.’’ 

Representative Schafer, for the LaGuardia bill, said it seems 
that certain business institutions are unduly alarmed as to the re- 
sults which may obtain if this legislation is enacted into law. 
‘*This legislation,’’ he said, ‘‘merely limits the jurisdiction of the 
Federal equity courts and will prevent such courts from issuing 
certain tyrannical injunctions in labor disputes in the future as 
have been issued in the past.’’ He said those opposed to this 
legislation are what he called ‘‘open-shoppers.’’ They are op- 
posed to the legislation, he said, because they desire a continu- 
ance of a system by which a Federal judge can by injunctior. 
break up labor organizations. 

‘‘Every workingman has a right,’’ Mr. Schafer said, ‘‘to 
make his own terms with his employers and it makes no difference, 
so far as right goes, if he makes his terms through collective bar- 
gaining by means of a labor organization. Any legislation having 
for its object the prevention of such combinations or strikes is 
unjust.’’ He said a corporation is an association of persons united 
to promote a common purpose. ‘‘Heads of great corporations,’’ 
he added, ‘‘and those financially interested in them, when they do 
not concede the right of a worker to strike, should well consider 
that in time of business depression they do not hesitate to close 
the gates and stop running; in other words, the corporation itself 
strikes. Those who approve of the strike of the corporation and 
oppose the strike of an organization of employes believe that a 
law-created corporation has more rights than God-created man.”’ 


Proposep Bi TO REQUIRE FEDERAL JuDGES TO DEcIDE CASES 
WitHin Five Montas. 
(From “United States Daily” of Oct. 22, 1928.) 

A proposal designed to expedite decisions in Federal Courts is 
embodied in a bill (S. 726) which will be subject to consideration 
by the House of Representatives when Congress meets in December. 

The bill, which was passed by the Senate at the last session, 
would direct judges of Federal district courts and of the Supreme 
Court of the District of Columbia to render decisions in all cases 
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within five months after the case is submitted. Senator Johnson 
(Rep.), of California, is the author of the bill. 

The Senate Committee on the Judiciary which ordered a fav- 
orable report on Senator Johnson’s bill, discussed this bill and a 
similar bill (S. 1747) introduced by Senator Norris (Rep.), of 
Nebraska, in the Committee report to the Senate as follows: 


‘‘The object of these bills is to prevent judges from taking 
under advisement for an unreasonably long time any cause sub- 
mitted to the court. Considerable complaint has come from differ- 
ent parts of the country that some of the judges are in the habit of 
taking submitted causes under advisement and holding them with- 
out decision for such an unreasonable length of time as to be a 
real denial of justice. The complaint is by no means general, but 
there are sufficient instances of unreasonable and illogical delay as 
to demand that some action should be taken. 

‘*The bill S. 1747 provided a penalty for such delay, but the 
Committee reached the conclusion, inasmuch as the complaint and 
the practice is not by any means universal, that it would not be 
advisable to add a penalty for a violation of the proposed statute. 
We realize, of course, that the bill as recommended for passage, hav- 
ing no penalty attached, could not, perhaps, be enforced; but the 
Committee feels that if a definite statute is passed on the subject 
all the judges to whom it applies would comply with its provisions 
without any penalty being added.’’ 


Senator Johnson’s bill, which the Committee accepted as the 
basis for its action, as passed by the Senate, follows in full text: 


Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That the dis- 
trict courts of the United States and the Supreme Court of the 
District of Columbia shall decide every matter submitted in a cause, 
whether interlocutory or final, as soon as possible after such sub- 
mission and in all cases in not to exceed five months thereafter. 

See. 2. As to matters already submitted in any of said courts 
the period of time herein limited shall run from the passage of 
this Act. 
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SHOULD A JUDGE CHARGING A JURY BE ALLOWED TO 
COMMENT ON THE EVIDENCE? 
(From the Boston Traveler of Oct. 1, 1928.) 
JUDGE’s SUGGESTIONS WOULD PROMOTE JUSTICE. 
By ALBERT HuRWITZ. 
Former Assistant Attorney-General for Massachusetts. 

The present system of meting out justice could be vastly im- 
proved if a judge were permitted to comment on the facts of a case. 

A jury’s verdict is intended as an expression of justice. The 
average juryman is not familiar with the many technicalities in 
law and court procedure and is often handicapped in getting an 
accurate summary of the facts of the particular case he is hearing. 

It is common knowledge, particularly among trial lawyers, that 
a person’s memory is very fickle. And yet a jury is expected, even 
in long-drawn-out cases that may last months, to weigh the evidence, 
as the panel remembers it, carefully and impartially and to render, 
in a comparatively short time, what memory leads them to believe 
is a just finding. 

Why shouldn’t they have such help and assistance as the trial 
justice may be able to give them as a result of his experience? 

Federal justices are permitted to summarize the facts for the 
jury. With such impartial opinion of an experienced man to assist 
them, these jurymen, though not bound to accept such comments as 
definite instructions, are better equipped to render justice. 

This improvement would eliminate to a large extent the many 
so-called miscarriages of justice that reach the ears of the public. 


Ir WE ARE TO Have Jurtss, LeEr’s USE THEM. 


By Wiui1Am M. Biarr. 
Attorney. 
‘‘Charging on the facts’’ is what lawyers call it, meaning the 
right on the part of the judge to tell the jury what he thinks about 
the evidence and the witnesses. They do it in England and in the 
federal courts, and they used to do it in Massachusetts until less 
than a hundred years ago. Some people think it is wise and some 
even attribute the alleged superiority of the English procedure to 
that practice. 

My own answer would be to compare the two systems as they 
work side by side in the federal and state courts. Lawyers, I 
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believe, see little difference in the working out, mostly because a 
state judge can easily indicate by a slight emphasis or the shadow of 
a smile how he thinks the verdict ought to go. And at least one 
Massachusetts judge was quite famous for his skill in that line. 
But even those judges who try hard not to let their opinions leak 
out cannot help conveying them to a greater or less extent across 
the jury rail. An unconscious change of volume, pitch, or tempo, a 
greater wealth of illustration on one side or another, an intangible 
something does the trick. 

But doubtless the judge who is allowed to charge on the facts 
does influence the jury more than one who is not permitted to do so 
openly. And the question then is: Should the judge be encouraged 
to throw the immense weight of his official position into the scale 
which the jury holds? If he can it is hardly jury trial. Some 
people don’t think much of jury trial and there are plenty of 
arguments against it. But lawyers on the whole believe in the 
jury and so do most laymen. It is growing rather than diminishing 
in popularity. Only last week Japan adopted it for certain cases. 
The jury sees things as average people see them, and therefore 
average people are satisfied. But be that as it may, the law pro- 
vides for juries and juries they should be, not ‘‘yes-men,’’ unless 
and until they are abolished altogether. 


Court’s Expert OPINION OFTEN NEEDFUL. 
By Francis J. CARNEY. 
Massachusetts Vice-President, American Bar Association. 

The law, in my opinion, which hampers a judge in giving even- 
handed justice is General Laws, chap. 231, see. 81, which provides: 
‘‘The court shall not charge juries with respect to matters of fact, 
but they may state the testimony and the law.’’ This statute went 
into effect in 1860. This provision is not contained in the Massa- 
chusetts constitution. It is a requirement of procedure only. 

In England judges have always been permitted to charge upon 
the facts. In all United States courts, and probably in some of the 
state courts, the same rule of procedure obtains. 

Doubtless in at least 90 per cent. of jury cases both parties 
agree as to the law. There is no dispute about it whatsoever. The 
dispute between the parties nearly always is one involving the 
weight or value of the credible evidence. The plaintiff agrees that 
the law is as stated, but maintains that the weight or value of the 
evidence entitles him to a verdict over the defendant. The defend- 
ant agrees to the law as stated, but contends that the weight or 
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value of the evidence is in his favor and that he is therefore entitled 
to a verdict over the plaintiff. 

These arguments are addressed by the respective attorneys to 
a jury who know little or nothing about the weight or value of legal 
evidence. The judge, by virtue of his education, training, and 
experience, does know the weight or value of the legal evidence, but 
under our procedure he is muzzled. He is prevented from giving 
his expert opinion to the jury on the very vitals of the case. If he 
were permitted so to do the jury would not be obliged to follow his 
opinion, but at least they would know what it was. Under our 
present procedure many times a jury who are inexpert are com- 
pelled to decide for themselves an expert question without expert 
opinion. 

Few people in a life time have even one case tried before a 
jury. Such an event, therefore is an important one in the life of 
the citizen. Why should not the jury be permitted to receive expert 
opinion from the judge as to the weight or value of the evidence in 
your case? If you have a good case it will help you. If you have 
a poor ease, it will not. 

This provision of our statute results in assisting those who have 
not, or who fear that they have not, meritorious cases. It is not to 
be presumed that the majority of cases, whether prosecuted or 
defended, are of this category. As a matter of public policy and 
for the greater welfare of the majority of our citizens, General 
Laws, chap. 231, see. 81, should be repealed or amended to meet the 
situation. 

LEAVE WELL ENOUGH ALONE. 


By JosePH J. DONAHUE. 
Former Assistant District Attorney for Suffolk County. 

As trials are now conducted, evidence is presented to the jury 
under the supervision of a judge. In theory, litigants produce at 
trial everything that is material and pertinent to the issue, save 
hearsay, privileged communications and the like. The judge ex- 
eludes evidence that is irrelevant and evidence that would, without 
aiding toward an understanding of the case, cause prejudice. 

Under the present system, if deemed necessary, the judge 
expounds the statutes and principles laid down in former court 
decisions, cites examples and urges the jury to be fair, reasonable, 
impartial and unprejudiced, warns them not to be swayed by sym- 
pathy, directs them to weigh all the evidence they have seen and 
heard and give it its proper value, and find the facts. 
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If the judge believes that the party who brought the action has 
not made out a case, he usually does not submit the case to the jury, 
but orders the jury to find for the defendant. 

If a jury brings in a verdict for the plaintiff or the defendant 
in civil eases, the judge may in either event grant a new trial if he 
feels that the verdict was improper. In criminal eases, a judge may 
grant a new trial if a defendant is found guilty, but he may not 
disturb the verdict if a jury finds a defendant not guilty. 

There is no evil in our trial system that would be remedied by 
allowing a judge to comment on evidence. The court’s authority 
to order verdicts and grant new trials is a complete safe-guard 
against injustice, manifest or otherwise, in verdicts. 

Our system puts the decision of law in the hands of the judge 
and the finding of facts in the hands of the jury. Judges have full 
scope in explaining how the law is to be applied to the facts. Our 
present system relieves the judge of the responsibility and em- 
barrassment of commenting on facts and allows him to devote his 
attention to the law. It enables the jury, under proper instructions 
and supervision, to find what the facts are, uninfluenced and un- 
affected by any suggestion from any source whatsoever. The jury’s 
decision is its own act, not an attenuated judicial rubber stamp. If 
judges were allowed to comment on the evidence, no one would deny 
that they would influence juries and that juries would tend, more 
often than not, to bring in verdicts in accordance with the judge’s 
comment. This would tend to deprive juries of their independent 
and untrammelled action, and we might as well do away with juries 
and have judges find the facts as well as the law. The columns of 
humor in legal magazines are constantly quoting charges from 
judges in bush-league states where courts are allowed to comment 
on evidence. They show that in such places charges often degen- 
erate into arguments—cited as jokes. 

If judges commented on evidence, the possibility of error would 
increase. Error of this kind would not always be corrected in the 
appellate court because the full effect of the tone inflections, gestures 
and emphasis would not be apparent in the printed record. Judges 
do not always remember all the evidence, and injustice might be 
done if a judge were to comment on some testimony and leave with- 
out comment other evidence equally as important. 

As matters are, juries perform their work most satisfactorily. 
The best trials are obtained before a good judge and a jury un- 
tampered with from without and uninfluenced from within. 





PROVINCE OF THE JUDGE IN JURY TRIALS.* 
(Reprinted from the Journal of the American Judicature Society for October, 1928) 


In a great majority of the states it 
is the law that the judge in a jury 
trial has no right to comment on the 
evidence, and that if he does so it will 
be ground for reversal. In recent 
times many students of court proced- 
ure have come to believe this to be a 
serious defect in our legal machinery.’ 
Granting the judge to be all that a 
judge should be, it would seem that 
an expression of his opinion on the 
facts should enable the jury to decide 
better the issues which are otherwise 
presented from two very partisan 
viewpoints. Without such advice and 
comment the jury is deprived of the 
opinion of the only impartial expert 
present. Under the prevailing prac- 
tice, jury trial very often degenerates 
into a mere game between the lawyers, 
and the essential function of the court 
is lost sight of. One of America’s 
leading trial lawyers has recently re- 
marked, that in a majority of jury 
trials it is the lawyers and not the 
issues which are on trial. It would 
seem that the judicious co-operation 
of the judge should have some effect 
in changing this. 

It is perfectly clear that at common 
law the judge had this power to ex- 
press an opinion on the facts. Hale, 
writing in about 1671 states, ‘‘Tenth- 
ly, another excellency of this trial is 
this: that the judge is always present 
at the time of the evidence given in it. 
Herein he is able on matters of law 
emerging on the evidence, to direct 
them; and also in matters of fact to 
give them great light and assistance 
by his weighing the evidence before 
them, and by shewing them his opin- 
ion even in a matter of fact; which is 
a a great advantage and light to lay- 


~ 4 This paper was prepared at the Law School of 
Stanford University, in connection with a study of 
the problems of the administration of civil justice, 
and under the guidance of Professor Clarke Butler 
W hittier. 
2E. R. Sutherland, “The Inefficiency of the 
Law Rev., 302 (Feb. 


American Jury,” 13 Mich. 
915). 


men.’’* This has continued to be 
the English rule down to the present 
time.* 

Thus it is clear that when common 
law trial by jury was placed in ow 
jurisprudence by written constitutions 
the judge had this power. How did 
he come to lose it? To answer that 
question is the purpose of this paper, 

Before proceeding to the history o 
this change it may be well to note the 


today. 
vision in the constitution forbidding 
judges to comment on the ev-dence? 
Sixteen states have statutes to the 
same effect. ‘ i 


’ Hale, “History of the Common Law of re 
land,” 4th ed., 1792, p. 291. 

4 Jefferson v. Paskell (1916) 1 King’s Bench §, 
74; Case of Leo G. O’Donnell (1917) 12 Crimingd 
Appeal Reports 219; Simpson v. Clayton (1836) 1 
3ingham (N. C.) 467; 132 English Reprint 183. 

5 Arkansas, Const. of 1874, art. 7, sec. 

zona, Const. of 1910, art. 6, sec. 12; California, 
Const. of 1879, art. 6, sec. 19 (in some of the 
tions of the constitution it appears that this sectiog 
was first adopted in 1862, but as a matter of fact it 
was in the first constitution of 1849, 
17); Delaware, Const. of 1897, art. 4, ‘sec. 2 
Nevada, Const. of 1864, art. 6, sec. 12; South Ca 
lina, Const. of 1895, art. 5, sec. 26; Tenness 
Const. of 1870, art. 6, sec. 9 (Tennessee was th 
first state to have a constitutional provision of this 
nature, the provision being found in the origin 
constitution of 1796, art. 5, sec. 5); Washingte 
Const. of 1889, art. 4, sec. 16. 

® Alabama, Code of Ala. (1923) sec. 9507. 
da, Rev. Gen. Sts. of Fla. (1920) see. 
Georgia, Code of Ga. (1911) sec. 4863. t 
Cahill’s Rev. Sts. of Ill. (1921) ch. 110, sec. 
Iowa, Code of Iowa (1927) secs. 11493, 1389 
These sections merely state that the judge is t 
charge as to the law; however, in State v. Lig 
foot (1899) 107 Iowa 344, 354, it is stated 
judges have no right to comment on the evidend 
citing Houston v. State (1854) 4 G. Green # 
(Iowa). This latter case based its rule on @ 
Code of Iowa of 1851 which stated, “‘the ch 
of the court shall be confined strictly to matters 
law.” (Sec. 1791 of the Iowa Code of 1851.) Ti 
wording is not in the present codification. Louis 
ana, Marr’s Rev. La. Sts. (1915) sec. 2331. 
section refers only to criminal trials, but the s 
rule has been stated as applicable in civil acti¢ 
aswell. Riviere v. McCormack (1859) 14 La. 
139, Maine, Rev. Sts. of Me. (1916) ch. 87, 


In eight states there is a prog Stal 


J 


102. Massachusetts, Gen. Laws of Mass. (1921 New J 


ch. 231, sec. 81. Michigan, Comp. Laws of Mi 
(1915) sec. 12630. Mississippi, Hemingway’s 
Miss. Code (1917) sec. 577. North Carolina, Com 
Sts. of N. C. (1919) sec. 564. 2} ote 
Comp. Laws of N. D. (1913) sec. 

Mexico, Coll. Sts. of N. M. (1915) sec. 2796. 
gon, Olson’s Laws of Ore. (1920) sec. 139. 
Dakota, S. D. Rev. Code (1919) sec. 2506. Tex 
hae Sayle’s Ann. Civil Sts. of Tex. (1914) @ 
1971. 
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way of judicial decision.’ The judi- 
cial sanction of this rule is somewhat 
difficult to explain in the absence of 
statutory enactment. Decisions in 
states having statutes on the matter 
undoubtedly had much to do with the 
establishment of the rule. Many 
eases in those states having no stat- 
utes are found to contain citations 
from states where the matter is cov- 
ered by legislation, many cases are 
to be found which lay down the rule 
with no reference to the statute.® 
When such eases as these are cited in 
other jurisdictions, the inference 
would be that the rule is a matter of 
common law, and the possibility of a 
statute would probably be overlooked. 

In only ten jurisdictions in the 
United States does the original com- 
mon law rule remain.® The judges in 
the Federal courts have always had 
the right to express their opinion on 
the facts although there have been sev- 
eral attempts to limit them in regard 
to this.° State statutes limiting the 
power of the judge to comment on the 
evidence are held to have no effect on 
the Federal tribunals in spite of the 
Federal Uniformity of Procedure Act. 
The United States Supreme Court has 
said that it was not the intent of this 

TColorado, Minich v. People (1885) 8 Colo. 440, 
453; Indiana, Wood v. Deutchman (1881) 75 Ind. 
148; Kansas, Kansas City Ry. Co. v. Ryan (1892) 
49 Kan. 1; Kentucky, Milton v. Hunter (1877) 76 
Ky. 163; Ohio, Patton Motor Trucking Co. v. 
Knapp (1926) 157 N. E. 402; Oklahoma, Slagle v. 
Amos (1925) 111 Okla. 71; Maryland, United Rys. 
v. Carneul (1909) 110 Md. 211, 232; Montana, 
Yoder v. Reynolds (1903) 28 Mont. 183; Missouri, 
Dizson v. Transit Co. (1912) 165 Mo. App. 240; 
Nebraska, Kleutch v. Security Mutual Inc. Co. 
(1904) 72 Neb. 75; Virginia, Mayer. v. Common- 
wealth (1925) 142 Va. 649; West Virginia, White 
v. Sohn (1908) 63 W. Va.80; Wisconsin, Byington 
v. Merril (1901) 112 Wis. 611. 

* Orbison v. Morrisson (1819) 7 N. C. 551; Ran- 
dolph v. McCain (1879) 34 Ark. 696. 

*Federal, Buchanan v. U. S. (1926) 15 Fed. 
(2nd) 496; Connecticut, State v. Cianflone (1923) 
98 Conn. 454; Minnesota, Presley Fruit Co. v. St. 
Louis Ry. Co. (1915) 130 Minn. 121; New Hamp- 
shire, Flanders v. Colby (1853) 28 N. H. 34; 
New Jersey, Merklinger v. Lamber (1909) 76 N. J. 

806; New York, Hurlburt v. Hurlburt (1891) 
128 N. Y. 420; Pennsylvania, Fredericks v. N. 
Central Ry. Co. (1893) 157 Pa. St. 103; Rhode 
Island, Tucker v. R. I. Co. (1908) 69 Atl. 850; 
Utah, People v. Lee (1878) 2 Utah 441; Vermont, 
Sevior v. Rutland Ry. Co. (1914) 88 Vt. 107. 

"7 Amer. Bar Assn. Jour. 249 (May, 1921); 14 
Amer. Bar Assn. Jour. 200 (April, 1928). 
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act to alter in any manner the per- 
sonal functions of the judge.™ 
Connecticut has more definitely 
than any other jurisdiction preserved 
common law trial by jury as described 
by Hale. In State v. Cianflone 
(1923), 98 Conn. 454, the court said: 
‘‘The trial court in this jurisdiction 
has much more latitude in its control 
over jury trials than in many of our 
states. It may discuss and comment 
on the evidence to the jury, indicate 
its own viewpoint, express an opinion 
as to its weight, or as to what verdict 
would be proper if the jury should 
find certain facts to be proved, and it 
may call the attention of the jury to 
considerations affecting the credibility 
of the testimony. ... We permit 
such control over the course of the 
trial because experience has taught us 
that it is essential in order to ascer- 
tain the truth and secure verdicts 
which express truth and do justice.’’ 
Jury trial has passed through a long 
and interesting history in Connecti- 
eut. Although before 1700 it was 
fairly clear that the judge was to de- 
cide the law and the jury the facts, 
from 1702 to 1812 a practice grew up 
whereby the judge merely stated to 
the jury the claims of counsel both as 
to the law and the facts in both civil 
and criminal cases, without an opin- 
ion even as to either. In 1821 a stat- 
ute was passed (Revision of 1821, 
page 49) that enacted the following: 
‘‘The court shall decide all issues of 
law .. . and in committing the cause 
to the jury direct them to find accord- 
ingly: and shall submit all questions 
of fact to the jury, with such observa- 
tions on the evidence for their infor- 


4 In Nudd v. Burrows (1875) 91 U. S. 426, 441, 
the following was said: “It is declared by the act 
of Congress of June 1, 1872 (17 Sts. 197, sec. 5) 
‘that the practice, pleadings, and forms and modes 
of proceeding in civil causes, other than equity and 
admiralty causes, in the circuit and district courts, 
shall conform as near as may be’ to the same 
things ‘existing at the time in the courts of record 
of the State within which such circuit and district 
courts are held.’ ... The identity required is to 
be in the practice, pleadings, and forms and 
modes of proceeding. The personal conduct and 
administration of the judge in the discharge of his 
separate functions is in our judgment neither, prac- 
tice, pleading, nor a form nor mode of proceeding 
within the meaning of those terms as found in the 
context.”’ 
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mation as it may think proper. . . . 
Such provision is in foree at the pres- 
ent time,’ and was enacted for the 
express purpose of restoring trial by 
jury as it existed at common law at 
the time of the adoption of the Con- 
stitution of Connecticut. An exhaus- 
tive study of trial by jury in Con- 
necticut may be found in the opinion 
of the court in State v. Gannon 
(1901), 75 Conn. 234. 

It seems clear that the first state- 
ment of the rule that judges shall not 
comment on or express an opinion on 
the evidence, was by statute in North 
Carolina in 1796. No ease so holding 
has been discovered by the writer 
prior to this date. In the latter part 
of 1795,* the North Carolina statute 
was passed; this became operative in 
1796, and was in the following words: 
‘«. .. judges are forbidden in the 
charge to the jury to express any 
opinion as to whether a fact was fully 
or sufficiently proved . . . such mat- 
ter being the true office and province 
of the jury.’’ However, in neighbor- 
ing states, at least a few years later, 
this view was not held as to the ‘‘true 
office and province of the jury.’’ In 
State v. Bemet (1815), 3 Brev. 514 
(South Carolina), the court said, 
**. . . and although it is the province 
of the jury to judge of the facts, and 
of the judge to determine the law, yet 
the judge is not precluded from giv- 
ing his opinion on the facts. It is his 
duty to aid the jury in forming an 
opinion of the evidence . . .”’ 


TURMOIL IN NortH CAROLINA. 


The North Carolina statute which 
was the focal point of the change from 
the old rule appears to have been the 
result of a very interesting and un- 
usual situation..* Prior to and ex- 
tending to 1796, a bitter quarrel raged 
between bench and bar. Three judges 
were in office at this time, Ashe, Spen- 

12 Gen. Sts. of Conn., Rev. of 1918, sec. 5785. 

%3 Ashe, Samuel A’Court, “History of North 
Carolina,” vol. II, p. 149 (1925). 

% Thanks are due to Mr. Frank Nash of the 
Attorney General’s Office of North Carolina, and 
Prof. R. H. Wettach of the Law School of the 


University of North Carolina for information on 
this matter. 





eer, and Williams, and with these for 
various reasons the bar seemed un 
able to get along.*® 

In 1786 the legislature passed an 
act forbidding persons (loyalists) 
whose property had been confiscated 
from bringing suit. The judges wer 
willing to enforce this, and as this had& 
been a profitable field of litigation for 
the attorneys, the attorneys, rather 
unfairly, it seems, blamed the judges 
The court then banished two tories 
Brice and MeNiel, although there wag 
no statute that provided banishment 
as a punishment. This inflamed the 
bar as it was greatly interested in car. 
ing for the rights of the loyalists. In 
1786, one of the leading attorneys ¢ 
the day, John Hay, introduced resogjj 
lutions of impeachment in the ‘egis 
lature against the three judges.** 4 
committee of lawyers was appointed 
to investigate the matter, and a report 
was returned charging the judges with 
many offenses. In spite of this report 
the legislature dismissed the chargesyt 
and hostility grew up between bench; 
and bar that persisted for many yearng 
In response to the impeachment Judge 
Ashe wrote a public letter in whid 
the bar was condemned and charge 
with the faults of the administratia 
of justice, which the lawyers had preg 
viously laid at the door of the judges 
There seems little doubt, but that the 
legislative act restraining the powem 
of the judges was a final consequence? 
of this bitter feud with the judgeum 
who were no doubt rather high hande 
at times. 

In Battle’s History of the Suprem 
Court of North Carolina, a very good 
picture of the conditions at that tim 
is drawn." Battle states, ‘‘The fi 
judges elected (after the Constituti 
of 1776 of the Free State of Nori 
Carolina) were Samuel Ashe of N 
Hanover; Samuel Spencer of Ansom 
and James Iredell of Chowan. Afte 
riding one circuit, Iredell resigned hi 
seat and John Williams of Granvil 

'S Ashe, 


“History of North Carolina,” vol. & 
pp. 44, 47, 51. 

16 State Records of North Carolina, vol. XVIgB- 
pp. 217, 421, 428 

Printed in 103 N. C. 307 (1889). 





elected governor; 


took his place in 1777.... Ashe 
held his office till 1795, when he was 
Spencer till his 
death in 1794; Williams till his death 
in 1799. For thirteen years during a 
most critical period of our history, 
uring the throes of the Revolutionary 


iWar, during the chaotic days of the 


,1erveless Confederacy succeeding, 
with the exhausted people staggering 

der broken fortunes and a worth- 
less currency, during the stormy dis- 
ussions preceding the adoption of the 
onstitution, during all these 
imes of despondeney and poverty, of 


‘dissension and furious party spirit, 


hese three men were the entire judi- 
“iary ... judges at mist prius and 
judges in bank, judges of law and 


ismjudges of equity, judges of the Su- 


erior and judges of the Supreme 
ourt. 


“The calm judicial demeanor, the su- 
periority to the passions which tear the 
breast and influence the actions of clients 


ould be paralleled at many courts in 
ngland and America. It was not until 


orbidden to express to the jury his opin- 
ion on the facts. It is not wonderful 
hat our judges had the faults of their 
i Moreover, neither one of the judges 


BS Bhad properly much training in the law 


“pefore his election to the bench. Ashe 


vas a lawyer, but the character of the 


tuti 
Nortigpome of the lawyers who practiced be- 
ore them were well read in literature as 
vell as legal lore, ardent Federalists, 


\nsonfind 
Atte 


practice and the turbulence of the times 


fiams had been a carpenter, and though 
bossessed of good judgment and highest 
aracter, was unlettered. The troublous 
imes of the Revolution afforded little 
pportunity for the judges to perfect 
emselves for their judicial duties. . 


at least two of the most prominent, 
faclaine and Hay, were high tempered 
nd when irritated had tongues as sharp 
§ a scorpion’s sting. 

“The estimate placed by these gentle- 
hen on the judges is extremely unfavor- 
ble. Maclaine and Hay spoke of them 
th bitter contempt. Davie refused the 
fer of a district judgeship of the United 


States because of the paltry salary, al- 
though he was ‘anxious to escape from 
those damn judges.’ 

“Hooper narrates the following: ‘Court 
went on in the usual dilatory way. Much 
conversation from Germanicus (Spencer) 
on the bench; his vanity has become in- 
sufferable, and is accompanied with an 
overbearing insolence. Maclaine and he 
had a terrible fracas. Germanicus with 
those strong intuitive powers with which 
he is inspired, took Maclaine’s defense in 
an ejectment and ran away with it be- 
fore it was opened. Maclaine expostu- 
lated, scolded, stormed, called names, 
abandoned the case. I prevailed, Spen- 
cer made _ condescensions, hostilities 
cleared, and peace was restored.’ .. .” 

These then were the conditions that 
engendered the first provision restrict- 
ing the power of the judges. 

Although the North Carolina stat- 
ute was the first provision of this 
type, it probably did not have a very 
great influence on the law of other 
states. Detail buried in the statute 
books very seldom becomes known to 
any great extent outside the immedi- 
ate jurisdiction ; especially would this 
be true at this early date. 


TENNESSEE Is SECOND STATE. 

The statement of the rule that prob- 
ably had the greatest influence on the 
law of other states is found in the 
Constitution of Tennessee. Tennes- 
see prior to 1796 had been a Territory 
of the United States, and prior to 
that had been part of North Carolina. 
Most of the inhabitants were from 
North Carolina. It was only natural 
when in 1796 Tennessee framed a con- 
stitution preparatory to coming into 
the Union, that North Carolina should 
be looked to for legal foundation.” 
The constitution of North Carolina of 
1776 was the model used, and in par- 
ticular the provisions relating to the 
judiciary were drawn from the prec- 
edents of North Carolina.’® Thus it 
is not surprising that in article five, 
section five of the Tennessee constitu- 
tion of 1796, the following provision 
was inserted: ‘‘The judges of the in- 
ferior and the superior courts shall 
8 McClure, W. M., “State Constitution Making,” 

pp. 1-20 (1916). 
p. 200 


% Phelan, J., 
(1888). 





“History of Tennessee,” 








not charge jurors with respect to mat- 
ters of fact, but may state the testi- 
mony and declare the law.’’ This 
phrasing is practically the same as 
that found in all of the states having 
constitutional provisions on the mat- 
ter. Quite often the statutory pro- 
visions indicate that this phrasing was 
the basis used in the drafting of the 
statute. In other states, as in Ala- 
bama, the above statement was first 
used although the present wording is 
different. 

The Constitution of Tennessee of 
1796 was one of the earlier constitu- 
tions, and at the time it was drawn 

yas considered quite excellent.?° It 
is not to.be wondered that its pro- 
visions have been repeated; material 
in constitutions is easily available and 
receives a sanction that is not ac- 
corded mere legislative enactment. 
Other constitutional conventions look- 
ing at this provision of the Tennessee 
Constitution undoubtedly thought this 
to be an elemental and fundamental 
rule concerning trial by jury. 

Although all statutory enactments 
refer only to the judge’s charge or 
instruction, the courts under the in- 
fluence of such provisions have uni- 
versally held that comment at any 
other time is equally bad. One court 
saying, ‘‘It is no justification to say 
that the comment occurred when the 
court was ruling on the admission of 
evidence, and not in the charge to the 
jury, as it is just as harmful to the 
party offering the evidence to have it 
discredited by the trial judge in ad- 
vance of its admission as it is to have 
it discredited afterwards.’’ 74 

The California constitutional provi- 
sion on this matter is essentially the 
same as that of Tennessee, and in fact, 
in the Constitutional Convention of 
1849 it was stated that the section was 
taken directly from the Tennessee 
Constitution.2? However, the Conven- 
tion appears to have been in error as 


2% Ramsey, J. G. M., 


“Annals. of Tennessee,” p. 

657 (1853). 
chneider v. Great Northern Ry. Co. (1907) 

47 Wash. 45. 


2 “Debates in the Speteenin Constitutional Con- 
vention of 1849,” p. 234 
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to the reasons for the section in Ten- 
nessee, as one gentleman arose and 
stated that he was from Tennessee, 
and that this section was the result of 
a great deal of trouble with two very 
high handed judges who were im- 
peached. Undoubtedly the incident 
referred to was the impeachment of 
Judges Haskell and Williams in 
1831.23 But, as was stated before, this 
section was adopted in 1796. Prior 
to 1796 Tennessee was a territory and 
there is no record of any impeachment 
at that time that would correspond 
with the description. 

General Ben Butler is credited with 
being the originator of the provision 
found in the Massachusetts laws lim- 
iting the power of judges to comment 
on the facts. It seems that Butler 
once had a rather disastrous experi- 
ence with a certain judge, and being 
a member of a revision committee of 
the legislature, seized the opportunity 
to insert the provision in question.** 

In Illinois, statutory restrictions on 
the power of judges appear to have 
been the result of the actions of a cer- 
tain judge who, perhaps, influenced 
juries too much by his charges, and 
then refused to sign a correct bill of 
exceptions showing that he had so 
charged.”5 

As to the constitutional provision in 
South Carolina, Judge J. H. Hudson 
has stated, ‘‘this was a deliberate de- 
sign on the part of two or three able 
criminal lawyers in the Constitutional 
Convention, to prevent verdicts of 
guilty in criminal eases.’’ 7° 


REASONS FOR GRANTING POWER. 


It seems hardly necessary to point 
out that the rule forbidding judges to 
express an opinion on the evidence 
was an outgrowth of times and condi- 
tions entirely foreign to the present. 
Our judiciary has not always been 
everything that it should be, and this 
has undoubtedly aided the spread of 


3 Phelan, “History of Tennessee,” 
301 (1888). 

2411 Mass. Law Quar. 57 (Jan., 1926). 

2510 Ill. Law Rev. 537 (March, 1916). 

% “The Law of Evidence and Some Proposals 
for Its Reform,” p. 13, Commonwealth Fund Re- 
port, 1927. 
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the rule. However, courts, like most 
other social institutions, must depend 
for their ultimate success upon the 
integrity of the human beings who 
compose them; because a few judges 
have failed is no reason for tying the 
hands of all. The writer has been un- 
able to discover a single instance where 
this rule was adopted as the result of 
a careful study of court procedure; 
in every case the rule was enacted 
thoughtlessly, or in an effort to curb 
certain individuals. 

Lest it appear that too much is be- 
ing made of an unimportant matter, a 
few of the points wherein it appears 
that the administration of justice 
might be improved by allowing the 
judge to exercise this power, will be 
pointed out. 

Granting the judge this power 
should diminish the time and bicker- 
ing spent in the selection of the jury. 
Under the present system, where the 
jury and not the judge is the all im- 
portant factor, the attorneys in the 
selection of the jury spend their time 
in picking those whom they intuitively 
feel they will be able to influence. 
This very fact has had a great deal 
to do with the reason why it has 
proven so difficult to restore this 
power to the court. One writer has 
said, ‘‘The secret trouble is the pres- 
ence of that unworthy spirit of chi- 
eane on the practitioner’s part that 
dreads such an interference with his 
manipulation of the jury, as the tak- 
ing away of this trammel upon the 
judge’s action would ecause.’’2” If 
before the jury retire, the facts and 
the issues of fact are to be analyzed, 
and commented on in a dispassionate 
manner by an impartial expert, it 
would seem that counsel would be 
content with a jury of average men, 
rather than a hand-picked group se- 
lected on the basis of the attorney’s 


beliefs in regard to practical psychol- 
ogy. 


Until the judge has this power it. 


will be impossible to make any great 
strides towards the simplification of 


7 Hastings, W. G., “A Review of Wigmore on 
Evidence,” 10 Ill. Law Rev. 678 (April, 1916). 





the law of evidence. With this power 
in the court to advise, caution, and 
weigh, it seems that there might well 
be a modification of rules which are 
necessary if the facts are to be found 
by laymen importuned by extremely 
partisan advocates, and laboring 
without impartial opinion or advice. 
In England where the judge has this 
power, the law of evidence is of small 
importance as compared with its place 
in this country. 

Granting the judge this power 
should make it easier for the court to 
instruct effectively on the law. Where 
it is dangerous, for fear of reversal, 
for the judge to refer to factual mat- 
ters, he is forced to give instructions 
solely in reference to the law, and as 
a result the issues of law and fact are 
not connected in the minds of the 
jury as they should be. It is neces- 
sary at times to show clearly the re- 
lation of the law to the facts, and un- 
less the judge is free to discuss the 
facts, this cannot be done adequately. 

It is also highly illogical that the 
judge who may order a new trial 
when an improper verdict has been 
rendered, should lack the lesser 
power of aiding the jury in the ren- 
dering of a proper one. Removing 
this limitation on the court should cut 
down the number of new trials. 

It is interesting to know that this 
comparatively recent aberration from 
the common law of trials which is 
doing so much to make jury trial in- 
effective, to make erroneous verdicts 
more likely, to increase the number 
of new trials, to cause reversals on 
technical grounds, especially in crimi- 
nal cases, crept into our law as the 
result of petty quarrels, and spread 
in part through ignorance that it was 
a local variation, and not the common 
law. This knowledge should enable 
us to reconsider on its merits this mat- 
ter of the judge advising the jury on 
the facts, without being overawed by 
the present wide prevalence of the 
rule that he cannot do so. 


KENNETH M. JOHNSON, 
Stanford University, California. 
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Note. 


In none of the foregoing discussions is the question referred to 
whether congress or a state legislature can by statute legally alter 
the constitutional right to jury trial by closing the mouth of a 
judge in a trial in which the mouths of counsel on each side are 
left wide open. This question of constitutional law has never been 
fully argued before the court or fully discussed in any judicial 
opinion in Massachusetts that we remember, but the Supreme Court 
of the United States, as has been pointed out from time to time, has 
stated, 

‘*Trial by jury in the primary and usual sense of the 
term in the common law and-in the American Constitutions 
. is a trial by a jury of twelve men in the presence and 
under the superintendence of a judge empowered to in- 


, 


struct them on the law and to advise them on the facts.’’— 
Capital Traction Co. v. Hoff, 174 U. S. 1 at p. 14. 


Accordingly, the present functions of the Federal Courts in 
this respect appear to enter into the essential character of a jury 
trial in courts deliberately established as independent of local prej- 
udice. It is submitted that congress could not by statute legally 
close the mouths of the judges of these independent tribunals. It 
also seems that congress could not legally deprive the jurymen of 
their legitimate right to hear what the judge has to say in per- 
forming the publie work for which they are drafted. This right of 
a juryman to the benefit of such assistance when he is taken away 
from his own work and foreed into the public service is seldom 
considered either by lawyers or legislators. The fact that there 
may be no way of enforcing such a right to hear what a judge 
thinks worth saying, does not mean that such a right is not included 
in jury service. 

In one of the discussions above printed, it is stated that, ‘‘The 
law provides for juries and juries they should be, not ‘yes-men’, 
unless and until they are abolished altogether.’’ 

Why should we assume that the original form of constitutional 
American jury trial which still exists in the Federal Courts and in 
some eight or ten states, as pointed out in the foregoing article, is 
a ‘‘yes-men’’ system? Would not American juries who were al- 
lowed to listen to judges in Massachusetts from 1780-1860 and 
make up their own minds, be rather surprised and apt to turn 
in their graves, if they were told they had been merely a col- 
lection of ‘‘yes-men’’? We had not supposed that the jurymen of 
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that period were anything of the kind and it does not seem to us a 
compliment to the present and future generations of jurymen in 
this country, or commonwealth, to assume that they would be mere 
‘*ves’’ men. 

If Americans to-day have not character and courage enough to 
perform the functions which men were expected to perform: when 
jury trial was inserted in the constitution, something must be 
seriously wrong. It seems to us open to question whether the 
twelfth, fifteenth and twenty-ninth articles of the bill of rights 
ean be properly interpreted, even at this date, on the assumption 
that the citizens of Massachusetts can not be trusted by law in the 
jury box in the way in which they were trusted under the con- 
stitution before 1860. The extent to which courts can surrender 
part of their constitutional functions by acquiescence and thus 
subordinate the judicial office to legislative regulation seems very 
uncertain under the 30th article of the Bill of Rights. 

We may be wrong, but we do not see any constitutional author- 
ity for the Massachusetts statute of 1860 as it is commonly under- 
stood. Perhaps some day this question may be fully argued and 
the whole subject reconsidered by the Supreme Judicial Court. 

While we appreciate the practical reasons for the objections 
raised to a return to the common law practice in Massachusetts 
and elsewhere, we do not think it should be assumed that Massa- 
chusetts jurors would be nothing but ‘‘yes’’ men in the state courts 
when they are certainly not ‘‘yes-men’’ in the federal courts. We 
prefer to believe that Massachusetts juries still have the capacity 
for independent thinking. 

F. W. G. 


‘“PISH BALLS CLASSIFIED BY CUSTOMS BUREAU. 
HeE.tp Nort to Be DuTIABLE UNDER TarirF Act AS VEGETABLES.’’ 


The bar, and the Saered Codfish which adorns the chamber of 
the House of Representatives in the Massachusetts State House, 
will be interested, and relieved, to know that a learned opinion of 
the Commissioner of Customs to this effect has been delivered in a 
letter to the Collector of Customs at New York, ‘‘to make the prac- 
tice uniform at all ports of entry’’. This interesting document is 
printed in full in The United States Daily for November 7, 1928. 
We suggest that a copy of it might well be framed and hung in the 
State House for the information of all visitors. 

F. W. G. 
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MORE ABOUT MORTGAGES AND PADLOCK LAWS. 


Boston, November 2, 1928. 
Editor of the Massachusetts Law Quarterly, 
Dear Sir: 


In the August number of the Law QuarTERLy there appeared 
a letter by W. R. Evans offering a solution of the problems raised 
by the so-called padlock injunctions insofar as they might affect the 
rights of innocent mortgagees. Mr. Evans proposes the insertion 
of a clause in the present short form mortgage giving the mort- 
gagee the right to foreclose in the event of a violation of the State 
or Federal liquor laws on the premises. 

I am not at all sure that this clause or indeed any clause in 
the mortgage under the present state of the law will accomplish the 
desired result. The answer to this problem can be solved oz'y by 
an analysis of the legal nature of padlock proceedings. Are they 
proceedings in rem treating the premises as the guilty offender or 
are they actions in personam merely enjoining unlawful acts on the 
part ot the persons occupying the premises? I shall here concern 
myself only with the Federal law because I am more familiar with 
its provisions, and furthermore, the State law has just been placed 
on the statute book and there are no decisions construing it. The 
Federal law has been the subject of much litigation and there are 
numerous decisions construing various phases of it. 

Section 21 of Title II of the National Prohibition Act declares 
that 


‘*Any room, house, building, boat, vehicle, structure or 
place where intoxicating liquor is manufactured, sold, kept 
or bartered in violation of this Title . . . is hereby declared 
to be a common nuisance.”’ 


Section 22 provides that the United States Attorney and cer- 
tain other persons may bring a bill in equity to enjoin such nuisance 
and 


‘on finding that the material allegations of the petition are 
true, the court shall order that no liquors shall be manufac- 
tured, sold, bartered or stored in such room, house, building, 
boat, vehicle, structure or place, or any part thereof. And 
upon judgment of the court ordering such nuisance to be 
abated the court may order that the room, house, building, 
structure, boat, vehicle or place shall not be used for one 
year thereafter.’’ 
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Then follows a provision permitting the court, instead of padlock- 
ing the premises, to allow them to be occupied or used 
‘if the owner, lessee, tenant or occupant thereof shall give 
bond with sufficient surety, to be approved by the court mak- 
ing the order,’’ 
the bond to be of a penal nature, not less than $500 nor more than 
$1000, the conditions of which are that the premises shall not be 
used for the unlawful sale, and so forth, of intoxicating liquor. 
Section 23 gives the owner or landlord of the premises an oppor- 
tunity to rid his premises of the nuisance by providing that 
‘‘Any violation of this Title upon any leased premises 
or by the lessee or occupant thereof shall at the option of 
the lessor work a forfeiture of the lease.’’ 

The foregoing statutes contemplate two types of court orders, 
the one in the nature of a personal injunction enjoining offenders 
from committing further violations of the law on the premises, 
the other, ordering the premises closed. It is with the latter type 
that we are now concerned. There have been many decisions under 
this statute, but comparatively few of them have analyzed the true 
nature of the proceedings. In the case of United States v. Schwartz, 
1 F. (2) 718 (D. of Mass.) Judge Anderson, sitting in the District 
Court, gave the matter very careful consideration. In that case 
the Government attempted to padlock premises in which a nuisance 
was conducted by a tenant unbeknown to the landlord. Both land- 
lord and tenant were named as defendants in the bill. The court 
refused to padlock the premises and dismissed the bill as to the 
owner, and granted a personal injunction enjoining the tenant 
from selling liquor on the premises. Judge Anderson, after stating 
that it was not the intent of Congress to padlock premises as against 
an innocent owner, said at page 721 

‘*Equity acts in personam against persons who create or 
maintain a nuisance. This is no in rem proceeding. The 
statute does not authorize this court to find the premises 


guilty as does R. S. Section 3450. See Goldsmith-Grant v. 
United States, 254 U. S. 505.”’ 


In the Goldsmith case relied upon by the learned judge, the 
Supreme Court was construing Section 3450 of the Revised Statutes 
which says that vehicles, and so forth, used for the unlawful con- 
cealment and removal of goods on which taxes are imposed with 
intent to defraud the United States on such taxes ‘‘shall be for- 
feited’’. The Supreme Court held that the forfeiture provided by 
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this statute was absolute and cut off the rights of an innocent mort- 
gagee holding a chattel mortgage on the automobile which the gov- 
ernment was seeking to forfeit. Other instances in the federal law 
of forfeiture in derogation of the rights of innocent owners may be 
seen in cases like Dobbins Distillery v. United States, 96 U. S. 395, 
(forfeiture under the Revenue law) ; United States v. One Buick 
Automobile, 300 F. 584, (forfeiture under the customs laws). Thus 
the idea of treating the property as the guilty offender is not new 
either in the federal law or at common law. See in this connection 
Goldsmith-Grant v. United States, 254 U. S. 505 at page 510, et seq. 

So far as I have been able to discover, the decision in the 
Schwartz case is the only one holding that the rights of an innocent 
owner shall not be affected. The decided weight of authority, how- 
ever, seems against this view and treats the premises as guilty. See 
U. S. v. Boynton, 297 F. 261 (D. C. E. D. of Mich.) ; U. S. v. Studio 
Club, 12 F. (2) 462 (D. C. S. D. N. Y.); U. 8. v. Marhola, 18 F. 
(2) 779 (D. C. D. of N. J.) ; Farrell v. U. S., 21 F. (2) 318 (CCA- 
3); Engler v. U. S., 25 F. (2) 37 (CCA-8). 

Notwithstanding the doctrine laid down in the above cases, 
the courts show a very marked tendency to allow the owner to 
occupy the premises by putting up the statutory bond. See in this 
connection Grossfield v. United States, 276 U. S. 494; United States 
v. Pepe, 12 F. (2) 985 (CCA-2), and Schleider v. United States, 
11 F. (2) 345 (CCA-5). In the Schleider case, supra, the court 
even went so far as to hold it an abuse of discretion for the lower 
court to deny the innocent owner the right to give bond. 

It is therefore far from clear that the decision in the Schwartz 
ease states the true rule of law in these proceedings. Eventually 
the question will have to be decided by the Supreme Court. It 
may be argued that the doctrine which disregards the rights of 
innocent owners would offend the due process clause of the Fifth 
Amendment. I doubt very much if this question is now open in 
view of the Goldsmith-Grant case, supra, where that question was 
specifically passed upon by the court. There is much to be said 
for the ruling of Judge Anderson on the broad grounds of fairness 
and on the principle that the statutes forfeiting the property of 
innocent persons should be strictly construed. But on the other 
hand, any one who has had experience with prohibition enforcement 
knows that landlords who appear to be innocent frequently are the 
real proprietors of the speak-easies and operate through the media 
of leases as a convenient method of avoiding liability. If a tenant 
violates the law he is ejected, but others take his place which in 
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the language of Judge Runyon in United States v. Marhold, supra, 
‘*betokens a kaleidoscopic adroitness of transfer calculated in any 
crisis to provide an innocent and unserved party for the court’s 
contemplation.’’ 

None of the decisions discussed above touch on the rights of 
the mortgagee, but it is submitted that there is in principle no 
difference between such rights and those of a landlord. To econ- 
clude, I believe it is doubtful to say the least that the mortgage 
covenant suggested by Mr. Evans will perform all that he hopes 
it will. The danger is perhaps not as great as it might seem in 
view of the fact that the court frequently allows the owner or 
mortgagee to put up a bond rather than suffer a temporary for- 
feiture of his property by padlock. 

Very truly yours, 
JoHN V. SPALDING. 


COMMENT BY MR. EVANS. 


NOVEMBER 7, 1928. 
JOHN V. SPALDING, Esquire, 
Assistant United States Attorney, 
Boston, Massachusetts. 
DEAR MR. SPALDING: 


I am glad to get your letter and am especially glad to have the 
citation to which you refer. I do not think that we differ in any particu- 
lar in reference to the operation of the padlock injunction. My letter to 
the Law Quarterly Review was not a solution of the question but a 
suggestion. 

The effect of the clause as drawn would permit a foreclosure of a 
mortgage on proof of the violation of the Federal Law, especially if the 
premises were used improperly for the sale of liquor. This foreclosure 
would take place before the padlock injunction was invoked. 

In practice this would be the chief object accomplished. For ex- 
ample, if it appears that a conviction for the sale of liquor is made the 
mortgagee would have immediate right to foreclose. This would operate 
as an effective threat and insofar it would protect the mortgagee. Pre- 
we it would prevent the improper use of the premises for the sale 
of liquor. 

A peculiar situation which may be created by the operation of the 
padlock act is as follows: Suppose the premises are vacant and a 
severe storm causes a bad leak. If the premises are unoccupied the 
damage may run into thousands of dollars before the leak is discovered. 
Recently in Lawrence damage by water to a schoolhouse amounted to 
approximately $50,000. 

Even if the padlock injunction were in effect it would not prevent a 
mortgagee taking possession of the property. In case of possession the 
mortgagee would know the condition and be on the ground and be able 
to protect the property. The injunction would always be subject to 
modification. Assuming of course that the mortgage was made in good 
faith, it is conceivable in a proper case where the mortgagee foreclosed 
and was in possession that the court might modify the injunction in order 
to protect the interest of the mortgagee. 


Yours very truly, 
W. R. EVANS. 
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ADMISSION OF BARRISTERS AND SOLICITORS 
IN ENGLAND. 
i. 
PRELIMINARY STATEMENT. 

In England the admission of Barristers is quite different from 
the admission of Solicitors. 

Barristers and Solicitors have different functions. No one can 
be a Barrister and at the same time be a Solicitor. Barristers are 
eligible for appointment as Judges; Solicitors are not so eligible. 
The Barristers are the lawyers who try cases in Court. Except in a 
few cases in the lower courts Solicitors are not allowed tc repre- 
sent their clients in Court. If a client has a ease which is to be 
tried in Court he employs a Solicitor and the Solicitor consults with 
the client and obtains from him his version of the facts in the ease. 
The Solicitor also interviews the witnesses and then prepares a 
written statement of what the client will testify to and also a 
statement of what the testimony of each of the witnesses will be. 
He also prepares a summary of the documentary evidence. 

The Solicitor then employs a Barrister and submits the case to 
him. The Barrister does not as a rule interview the witnesses before 
calling them to testify. Barristers are not allowed to share costs or 
profits in any way with Solicitors. 


II. 
THE REGULATION OF THE ADMISSION OF BARRISTERS. 
The admission of Barristers is regulated by the Council of 


Legal Education. This Council is appointed by the four Societies, 


viz.: the Societies of Lineoln’s Inn, the Middle Temple, the Inner 
Temple and Grays Inn. 


Applicants for admission to the Bar, 7.e., for admission as 
Barristers must to begin with be admitted as students at one of the 
four Inns of Court above named. 


ADMISSION OF STUDENTS. 


The admission of students is carefully regulated. 
Each student must produce certificates of good character to the 
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satisfaction of the Masters of the Bench of the Inn of Court to 
which he seeks admission. 

If the applicant resides in the United Kingdom he must have 
separate certificates from two responsible persons resident in the 
United Kingdom who have known him personally for one year or 
upwards and have had opportunities of judging of his character. 

The Benchers may in their discretion accept other evidence. 

The certificate shall state the name, address, and profession, 
occupation or position of the person giving it and what opportuni- 
ties he has had of judging of the character of the applicant. The 
certificate shall state that the person giving the certificate believes 
the applicant to be a person of respectability and fit to be admitted 
as a student of an Inn of Court. 

No person who is acting directly or indirectly as a Solicitor, 
Attorney-at-Law, Notary Public, Registrar of any Court, Receiver 
in Bankruptey, Clerk to any Judge or Conveyancer, a Chartered 
Accountant or any similar position shall be admitted as a student 
while he continues to hold any such office. 

No person engaged in trade shall be admitted as a student 
without special permission from the Masters of the Bench of the Inn 
to which he seeks admission. 

No undischarged bankrupt shall be admitted as a student. , 

Each applicant shall make and file a Declaration or Certificate 
showing that he is not disqualified under the above stated regula- 
tions. 

Each person applying to be admitted as a student shall pay the 
sum of one guinea, approximately $5.00, for the blank form which 
he uses for such Declaration. 

No student who has been admitted to an Inn of Court shall 
after admission act directly or indirectly as a Solicitor, Attorney-at- 
Law, Notary Publie or Clerk of Court, Receiver in Bankruptcy or 
Chartered or Professional Accountant or any similar position. No 
student after admission to an Inn of Court shall engage in trade 
without special permission from the Masters of the Bench of the 
Inn to which he belongs. 


EDUCATION OF STUDENTS. 


Students who have been admitted to an Inn of Court are 
furnished with opportunities of education by the Council of Legal 
Education. 


Systematic Instruction is given in the following subjects :— 
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1. Roman Law, Jurisprudence, International Law and the 
Conflict of Laws (otherwise Private International Law). 

2. Constitutional Law (English and Colonial) and Legal 
History. 


3. English Law (Civil and Criminal) and Equity. 


Such instruction is given by means of Lectures and Classes. 
The Lecturers are called Readers and Assistant Readers. 

Each student must pay twelve guineas (about $60) for the 
privilege of attending lectures and classes. 

Additional fees may be required for attendance at Lectures on 
particular subjects. 

For the purpose of Calls to the Bar, Terms are fixed by the 
Inns of Court and each student is required to keep a specified 
number of Terms but in no ease less than two. Ordinary stv lents 
may keep Terms by dining in the Hall of his Inn of Court any six 
days in each Term. He must be present at the grace before dinner 
and stay during the whole of the dinner until the concluding grace 
shall have been said. 

Any student who shall at the same time be a member of 
any of the regular universities may keep Terms by dining in the 
Hall of his Inn of Court any three days in each Term. 


OFFICE Stupy. 


Students in addition to availing themselves of the means of 
instruction provided as aforesaid are recommended to read in the 
Chambers i. e., the office of the Barrister, for the purpose of study- 
ing the practice of the Law. But this is not compulsory. 


EXAMINATIONS FOR CALL TO THE Bar. 

Call to the Bar means admission to the Bar. Heretofore, four 
examinations have been held each year, one before each of the four 
terms of court. Beginning in 1929 only three examinations will be 
held each year, one before Hilary Term, one before Trinity Term 
and one before Michaelmas Term. These are held under the super- 
vision and direction of the Council of Legal Education. Before 
each examination, notice is given of the subjects in which students 
will be required to pass in order to be entitled to a Certificate. The 
examinations are by written papers and by such oral questions, if 
any, as the examiners may think desirable. They consist of two 
Parts as follows: 
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Part I. 
Section I. Roman Law. 


Section II. Constitutional Law (English and Colonial) and 
Legal History. 


Section III. Criminal Law and Procedure. 


Section IV. Real Property and Conveyancing, or Hindu and 
Mohammedan Law, or Roman-Dutch Law. 


Every student must satisfy the examiners in each section of 


this Part. 
Part II. 
(The Final Examination. ) 
Section I. Common Law. 


Section II. Equity. 

Section III. The Law of Evidence and Civil Procedure. 

Section IV. A General Paper on the subject of I, II and III 
of this Part. 


Every student must satisfy the examiners in each section of 
this Part. 


No student shall receive a certificate of having passed the 
Examination for Call to the Bar unless he has passed a satisfactory 
examination in both Parts. 

The Council of Legal Education may accept as an equivalent 
for the examination in Roman Law, 

(a) A Degree granted by any University for which the qualify- 

ing examination included Roman Law. 

(b) A certificate that any student has passed an examination 
in Roman Law forming part of any such examination 
though he may not have taken a Degree; 

Provided that the Council of Legal Education is satisfied 


that the student passed a sufficient examination in Roman 
Law. 


FEEs. t 
A student entering for examination in any one or more of 
the sections in Part I shall pay on each occasion on which he enters 
a fee of half a guinea ($2.50) for each section in respect of which 
he enters. 
A student entering for the Final Examination shall pay on 
each occasion a fee of two guineas ($10). 
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PrERiIop oF STupy. 


A student may present himself for examination in all or any 
of the Sections I, II, III and IV of Part I at any time after admis- 
sion. 

Without special leave from the Council of Legal Education no 
student shall present himself for Part II unless he has kept six 
terms. 

Every student must present himself for examination in all the 
sections of Part II at the same examination. 


FAILURES. 

Ordinarily no student will be allowed to pass in Part II 
unless he has previously or at the same examination satisfied the 
examiners in all four sections of Part I. But if a student takes up 
any section of Part I at the same time as Part II and fails in Part 
II he shall nevertheless be allowed to pass in any section of Part I 
in which he has satisfied the examiners. If any student would 
have passed in Part II but for his failure to satisfy the examiners 
at the same examination in any section of Part I, the Board of 
Studies in their discretion may allow the student to pass in Part 
II on condition that he subsequently satisfies the examiners in that 
section of Part I in which he failed. 

The Council of Legal Education may direct that any student 
whose papers in any examination show that he had no reasonable 
expectation of passing shall not be admitted for examination in 
the same section again until the expiration of such time as the 
Council may determine. 


CLASSES. 

In all examinations, successful students shall be divided into 
classes. In Class I and Class II in the Final Examination the names 
shall be arranged in order of merit, but in all other cases the names 
in each class shall be arranged alphabetically. 


Honovrs, PrizEs AND STUDENTSHIPS. 

A student who obtains a First Class at the Final Examination 
(Part II) and who either before or at such examination passes in 
Sections I, II, III, and IV of Part I shall receive from the Council 
of Legal Education a Certificate of Honour. 

At the Michaelmas Examination the Council of Legal Educa- 
tion may award a prize of £50 ($250) to the student who passes the 
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best examination in Section II of Part I (Constitutional Law, Eng- 
lish and Colonial and Legal History), and a similar prize to the 
student who passes the best examination in Section III of Part I 
(Criminal Law and Procedure). Where candidates appear to be 
equal or nearly equal in merit the prize may be divided by the 
Council as they consider just. 

At the Hilary and Trinity Examinations in each year the 
Council of Legal Education may award a studentship of one hun- 
dred guineas ($500) per annum tenable for three years to the stu- 
dent who passes the best examination in Part II and obtains a 
Certificate of Honour. 

Where candidates appear to be equal, or nearly equal in 
merit, the council may divide the studentship as they may consider 
just. 

A student who is over twenty-five years of age shall not be 
eligible for a prize or studentship but may receive a Certificate of 
Honour. 

At every call to the Bar those students who have obtained 
studentships or Certificates of Honour shall take rank in seniority 
over all other students called on the same day. Those students who 
have obtained Certificates of Honour shall take rank immediately 
after the holder of a studentship called on the same day. 


CALLS TO THE Bar. 

No student shall be called to the Bar before he has attained 
the age of twenty-one years. 

Ordinarily no student shall be called to the Bar before he has 
kept twelve terms unless any term or terms shall have been dis- 
pensed with by reason of his having obtained a studentship or 
Certificate of Honour. 

Ordinarily no student shall be called to the Bar unless he has 
obtained from the Council of Legal Education a Certificate of hav- 
ing passed the Examination for call to the Bar. 

No student shall be called to the Bar until his name and descrip- 
tion have been posted for eight days in certain places in the Inn 
of Court of which he is a student and also in the other Inns of 


Court. 
DECLARATION. 


Every student shall before being called to the Bar make a 
written declaration stating :— 
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1. That he is not a person in Holy Orders and does not intend 
to act as such. 


2. That since his admission as a student he has not acted as a 
Solicitor, Attorney-at-Law, Notary Public, Clerk of Court, 
Receiver in Bankruptcy, Chartered or Professional Account- 
ant, Clerk to any Judge or in other similar capacities. 

Also that since his admission as a student he has not been 
engaged in trade; and that he is not an undischarged 
bankrupt. 


3. That if called to the Bar and so long as he remains a 
Barrister he will not act in any of the above mentioned 
capacities. 


III. 


THE REGULATION OF THE ADMISSION OF SOLICITORS. 


The functions of Solicitors and their admission to practice is 
regulated by an Act of Parliament known as the Soliciwrs Act 
which was enacted in 1843 (6 and 7 Vict. cap. 73), and by Acts 
additional thereto and amendatory thereof. 


Law Soctery. 


The Solicitors of England have a body known as The Law 
Society. This Society under authority conferred upon it by various 
Acts of Parliament regulates the education and admission to prac- 
tice of Solicitors in England. 

The Society has a large Library Building located on Chancery 
Lane in London. This building contains not only a very large 
library but also a Hall and rooms used for offices by the Secretary 
and officials of the Society. 

Examinations are held in the halk of the Society. The secretary 
of the Society has immediate charge of the matters of education, 
examination and admission of Solicitors. There is a right of appeal 
from the decisions of the Society to the Master of the Rolls. 

Subjects of Foreign States cannot be admitted as Solicitors. 


PRELIMINARY EXAMINATION. 


A person who wishes to become a Solicitor must take and pass a 
Preliminary Examination as to his general education and then 
serve as an articled clerk in the office of a Solicitor for a specified 
number of years. The Preliminary Examination was required by 
the Solicitors Act of 1877. In 1928 the subjects assigned for exam- 
ination were: 
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(1) Writing from dictation. 

(2) Writing a short English Composition. 

(3) Arithmetic, Algebra and Geometry. 

Geography of Europe and History of England. 

(5) Latin. 

(6) Any two languages selected by the candidate out of the 
following six, viz.: Latin Translation, Greek, French, 
German, Spanish, Italian; Algebra and Geometry are 
optional. 
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The examinations are held not only in London but also in cer- 
tain large cities outside of London if a sufficient number of eandi- 
dates give notice. 

Candidates must give notice to the secretary of The Law 
Society at least 30 days before the day appointed for the examina- 
tion stating the optional subjects in which they propose to be 
examined, the place where they wish to be examined, their age and 
residence and place and mode of education. 

Examinations in 1928 were fixed for two days in February, 
two days in July and two days in October. 

Candidates who fail to attend or who fail to pass may attend 
at any subsequent examination. In such case a Renewed Notice 
must be given 14 days at least before the date of the subsequent 
examination and in certain cases the full 30 days’ notice must be 
given. With certain exceptions all persons are required to pass the 
preliminary examination before being bound under articles of 
clerkship with a view to their admission as Solicitors. 


FEES FOR PRELIMINARY EXAMINATION. 


The fee on giving Notice for Examination is £4 or $20 and for 
a Renewed Notice £2 or $10. 


EXEMPTIONS. 

Persons having degrees from certain universities or having cer- 
tain school certificates are exempted from taking the Preliminary 
Examination. 

CLERKSHIPS. 

All applicants must serve as clerks under articles with a Solici- 
tor for a period of years. 

The usual period for service under articles is five years, but for 
graduates in Arts, Laws or Science of certain universities and for 
certain others the period is three years. 
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In certain cases the period is four years. 
No Solicitor shall have more than two articled clerks. 


EDUCATION OF ARTICLED CLERKS. 

Articled Clerks are furnished with a certain amount of educa- 
tion while acting as Clerks and are required to take and pass exam- 
inations in certain prescribed subjects. They must with some ex- 
ceptions attend for three years an approved Law School. The 
first examination is called the Intermediate Examination. This 
examination is conducted by a Committee called the Examination 
Committee appointed by The Law Society. 


INTERMEDIATE EXAMINATION. 


The subjects prescribed for the years 1928 and 1929 are as 
follows :— 

Stephens Commentaries on the Laws of England, 18th edition 
in four volumes, certain parts being excepted. 

Bookkeeping. Trust Accounts, 3rd Ed. by the Master Chandler 
and J. H. Stamp, and a Lawyer’s Manual on Bookkeeping, 2nd Ed. 
by the Master Hughes-Onslow. 

All eandidates are required to satisfy the Examiners under 
each head. 

An Articled Clerk may on giving due notice present himself for 
this examination as follows: 

If articled for five years, after two years’ service. If articled 
for four years, after one year and six months’ service. If articled 
for three years, after one year’s service. 

If the candidate passes the examination his name will appear 
in the published list of suecessful candidates. 

In ease the candidate fails to pass he may, after giving proper 
notice, attend any subsequent examination held within a certain 
time. 

NOTICE. 

Candidates must give the secretary of The Law Society at 
least thirty days’ notice before the date of the examination at 
which they propose to be examined, and leave their Articles of 
Clerkship, and also Answers to Questions as to their due service and 
conduct up to that time. 

A Renewed Notice must be given at least fourteen days before 
the date of the subsequent examination. 





~ oneee went) RAE EELS, 


tt 








Bains" 








iS 


er 


‘or 


ed 


2ar 


per 
ain 


at 
at 
of 
and 


fore 


: 
q 
« 
Ls 
€ 
‘ 
<< 


~ ree eater 





ogre 


Pe acc + 


69 


FEEs. 

The fee payable on giving notice for examination is £6 or $30. 

On all Renewed Notices given by those who are absent or fail 
the fee is £3 or $15. 

CLASSES. 

Successful candidates will be placed in Two Classes. Those in 
the First Class will receive First Class Certificates, and those in 
the Second Class will receive certificates of having passed the 
examination. 

EXEMPTIONS. 

Candidates having certain degrees or having obtained certain 
honours at the leading universities are exempted from taking the 
Preliminary Examination. 

A eandidate may be exempted from the Legal portion of the 
Intermediate Examination and required to take the examination in 
Trust Accounts and Bookkeeping. 


Finau EXAMINATION. 

All persons with a few exceptions are subject to Final Exam- 
ination before they can be admitted as Solicitors. A Clerk who has 
duly served his articles is at liberty to be examined at the Final 
Examination next preceding the expiration of his term of service 
under his Articles of Clerkship or at any subsequent Final Exam- 
ination. The Final Examinations are held at the Hall of the Society 
in Chaneery Lane, London. The examination is held on two days, 
one in March, one in June and one in Novemher. 


SUBJECTS. 


The subjects prescribed for the Final Examinations in 1928 
were as follows: 


1. The Principles of the Law of Real and Personal Property 
and the Practice of Conveyancing. 

2. The Principles of Law and Procedure in matters usually 
determined or administered in the Chancery Division of the 
High Court of Justice. 

3. The Principles of Law and Procedure in matters usually 
determined or administered in the Kings Bench Division of 
the High Court of Justice, and the Law and Practice of 
Bankruptcy. 

4. The Principles of Law and Procedure in matters usually 
determined or administered in the Probate and Divorce 
Division of the High Court of Justice; Criminal Law and 
Practice; Proceedings before Justices of the Peace; and 
Private International Law. 
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NOTICE. 

Candidates must give the Secretary of the Law Society at least 
forty-two days’ notice before the date of the Final Examination at 
which they propose to be examined. 

They must also leave their Articles of Clerkship and a certifi- 
eate of having passed the Intermediate Examination and also 
Answers to Questions as to their due service and conduct as Articled 
Clerks, also a Certificate of Attendance at a Law School as required 
by Solicitors Act of 1922. 

Candidates who fail to attend or fail to pass the Examination 
for which they have given notice may attend at any subsequent 
examination, but they must give a new notice fourteen days at least 
before the date of such subsequent examination. 


FEEs. 

The fee on giving notice for final examination is £2), 10s or 

$52.50 and for a Renewed Notice is £5, 5s or $26.25. 
PRIZES. 

Three substantial prizes and one scholarship are awarded on 

the result of the Final Examination. 
ADMISSION OF SOLICITORS. 

Candidates must have attained the age of 21 years before they 
ean be admitted as Solicitors. Their term of service as Clerk must 
have been duly completed. 

Notice of intention to apply for admission must be given to the 
Law Society at least six clear weeks before the first day of the 
month in which such application is intended to be made. 

Application for admission may be made for any month subse- 
quent to the completion of the articles and the passing of the Final 
Examination. 

The notice must contain certain required particulars. 

The Articles of Clerkship the Final Examination Certificate, 
and the Admission Certificate impressed with a revenue stamp of 
£25 or $125 with a fee of £5 or $25 payable to the Society must be 
left or mailed to the Office of the Society at least one week before 
the first day of the month for which notice of intention to apply for 
admission has been given. 

The Admission Certificate will be lodged by the Registrar, with 
the Master of the Rolls for signature and when signed the appli- 
eant’s name will be enrolled by the Registrar on the Roll of 
Solicitors. 
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Honours EXAMINATION. 


Following the Final Examination what is called an Honours 
Examination is held which is open to all candidates without refer- 
ence to age who have attained a certain standard of proficiency at 
the Final Examination. 

In 1928 the subjects assigned for the Honours Examination 
were (1) Conveyancing; (2) Equity; (3) Common Law; (4) Crim- 
inal Law; and (5) International Law. 

Eight questions are set in each subject of which the Candidate 
must not attempt to answer more than five questions. 

Candidates for Honours must sit for the examination held 
immediately after their Final Examination. 

Candidates proposing to take the examination must give the 
Secretary of the Law Society at least forty-nine days’ notice before 
the date of the examination. 

The examination lasts three days and is held in March, June 
and November. 

The fee payable on giving notice is £1 or $5.00. 


Honorary DISTINCTIONS. 

Honorary Distinction may be awarded by the Council to any 
candidate in respect of the Honours Examination who in the opinion 
of the examiners has attained a certain standard of proficiency. 

At each Honours Examination the candidates who in the opin- 
ion of the examiners are deserving of honorary distinction will be 
arranged in three classes. 

The names of persons placed in the first class will be arranged 
in order of merit and every candidate placed in that class will 
receive a class certificate indicating the place attained. 

The names of candidates placed in the second and third classes 
respectively, will be arranged alphabetically and every candidate 
placed in these classes will receive a class certificate. 


PRIZES. 


Four prizes may be awarded at each Honours Examination if 
the standard attained by candidates justifies it. 


Hous R. BatLey. 





Note.—The foregoing paper is intended only as a condensed 
statement and does not cover all details. 
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LEGAL PORTRAITS IN THE HARVARD LAW SCHOOL. 

(For the information of members of the bar who are interested 
in the history of the law, the following account, which is the first 
that has appeared in print, of the large collection of legal portraits 
in the Harvard Law School, is reprinted from the ‘‘ Harvard Alumni 
Bulletin’’ of October 4, 1928. Visitors, whether graduates of the 
law school or not, who wish to see the portraits, are welcome at 
such times as do not interfere with the classes. Inquiries as to such 
times may be made of Professor Eldon R. James, Librarian, or Guy 
R. Holliday, Secretary, Harvard Law School.—Ep.) 

The collection of portraits in the Harvard Law School is one 
of the great possessions of that institution, rivalled perhaps only 
by its collection of legal books and manuscripts. Scattered through 
Langdell Hall and Austin Hall, the portraits become familiar to the 
ever-changing body of students but are little known to outsiders, 
even those interested in artistic things. The casual visitor to the 
school, however, cannot fail to be impressed by the size of the col- 
lection and by the intrinsic merit and value of the individual items. 
There are many etchings and engravings, but the chief glory of the 
collection is the oil portraits, many of them the work of dis- 
tinguished artists. Particularly notable are the pictures of Lord 
Newton of the Scottish Bench, by Raeburn, of Lord Chief Baron 
Macdonald of the English Bench, by Rommey—both in the Austin 
Hall reading room—the large portrait of Dean C. C. Langdell, by 
Vinton, which hangs in the main reading room of Langdell Hall, 
and that of Chief Justile Taney by Leutze, in the lecture room 
known as Langdell South. 

The small south reading room in Langdell Hall is hung with 
portraits, for the most part of the Law School Faculty prior to 
1870. On the centre of the south wall is the group of the Royall 
family painted by Feek. Isaac Royall was a Boston merchant who, 
dying in 1781, provided in his will for a Harvard professorship of 
law or physic. It was not, however, until 1815 that the Corporation, 
which had chosen to establish a professorship of law, was able to 
do so. The Royall Professorship is, next to the Vinerian at Oxford, 
the oldest named professorship of laws in the English-speaking 
world. The picture has the distinction of being the only painting 
in the Law School that includes women. On each side of the Royall 
group are portraits of early members of the Law School Faculty. 
Here are likenesses of Asahel Stearns, A.B. 1797, University Pro- 
fessor of Law 1817-29; Joseph Story, A.B. 1798, Dane Professor of 
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Law 1829-45, Harvard Overseer, and for twenty years a member of 
the Corporation; Joel Parker, Royall Professor of Law 1847-68; 
Simon -Greenleaf, Royall Professor of Law 1833-46; Theophilus 
Parsons, A.B. 1815, Dane Professor of Law 1848-70; and Emory 
Washburn, University Professor of Law 1856-62, Bussey Professor 
of Law 1862-76. On the east wall is a portrait of Nathan Dane, 
founder of the Dane professorship and for whom Dane Hall, now 
demolished, was named. It is of interest to note that the Harvard 
Law School at one time was known as the Dane Law School. Other 
portraits are of Justice Louis D. Brandeis, LL.B. ’77, of the United 
States Supreme Court, at the age of 32 when he lectured at the 
school; of Jeremy Gridley ‘‘father of the Boston Bar,’’ painted by 
Smibert in 1731; of Chancellor Kent of New York, the author of 
‘*Kent’s Commentaries’’; of Judge Egbert Benson, painted by John 
Trumbull; and of John Philpot Curran, the famous Irish advocate. 

In the main reading room of Langdell Hall are portraits of 
the Law School Faculty after the School had been reorganized by 
Christopher C. Langdell, 51, LL.B. ’53, who was dean of the 
School from 1870 to 1895 and Dane Professor from the former date 
until 1900. Many of the pictures are of professors still active in 
the School. Here is one of the Law School’s prized possessions— 
the portrait of Dean Langdell by Frederick P. Vinton. The paint- 
ing hangs over the great fireplace on the north wall, and on each 
side are portraits of James Barr Ames, ’68, LL.B. ’72, Professor of 
Law 1877-79, Bussey Professor of Law 1879-1903, Dane Professor 
of Law, 1903-10, Dean of the School 1895-1910; ‘and of James 
Bradley Thayer, 752, LL.B. ’56, Royall Professor of Law 1873-83, 
Professsor of Law 1883-93, Weld Professor of Law 1893-1902. Vin- 
ton also painted the likenesses of Jeremiah Smith, ’56, Story Pro- 
fessor of Law 1890-1910, and of John Chipman Gray, ’59, LL.B. 
’61, Story Professor of Law 1875-83, Royall Professor of Law, 1883- 
1913, that are in the main reading room. The pictures of Joseph 
D. Brannan, ’69, LL.B. ’72, Professor of Law 1898-1908, Bussey 
Professor of Law 1908-16; of Eugene Wambaugh, ’76, LL.B. ’80, 
Professor of Law 1892-1903, Langdell Professor of Law 1903-25; of 
Joseph H. Beale, ’82 LL.B. ’87, Professor of Law 1903-08, Carter 
Professor of General Jurisprudence 1908-13, Royall Professor of 
Law 1913—; and of Edward H. Warren, 95, LL.B. ’00, Professor 
of Law 1908-13, Story Professor of Law 1913-19, Weld Professor 
of Law 1919—are by C. S. Hopkinson, 91. Those of Samuel 
Williston, ’82, LL.B. ’88, Professor of Law 1895-1902, Weld Pro-- 
fessor of Law 1903-1919, Dane Professor of Law 1919—; and of 
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LEGAL PORTRAITS IN THE HARVARD LAW SCHOOL. 

(For the information of members of the bar who are interested 
in the history of the law, the following account, which is the first 
that has appeared in print, of the large collection of legal portraits 
in the Harvard Law School, is reprinted from the ‘‘ Harvard Alumni 
Bulletin’’ of October 4, 1928. Visitors, whether graduates of the 
law school or not, who wish to see the portraits, are welcome at 
such times as do not interfere with the classes. Inquiries as to such 
times may be made of Professor Eldon R. James, Librarian, or Guy 
R. Holliday, Secretary, Harvard Law School.—Ep.) 

The collection of portraits in the Harvard Law School is one 
of the great possessions of that institution, rivalled perhaps only 
by its collection of legal books and manuscripts. Scattered through 
Langdell Hall and Austin Hall, the portraits become familiar to the 
ever-changing body of students but are little known to outsiders, 
even those interested in artistic things. The casual visitor to the 
school, however, cannot fail to be impressed by the size of the col- 
lection and by the intrinsic merit and value of the individual items. 
There are many etchings and engravings, but the chief glory of the 
collection is the oil portraits, many of them the work of dis- 
tinguished artists. Particularly notable are the pictures of Lord 
Newton of the Scottish Bench, by Raeburn, of Lord Chief Baron 
Macdonald of the English Bench, by Rommey—both in the Austin 
Hall reading room—the large portrait of Dean C. C. Langdell, by 
Vinton, which hangs in the main reading room of Langdell Hall, 
and that of Chief Justile Taney by Leutze, in the lecture room 
known as Langdell South. 

The small south reading room in Langdell Hall is hung with 
portraits, for the most part of the Law School Faculty prior to 
1870. On the centre of the south wall is the group of the Royall 
family painted by Feek. Isaac Royall was a Boston merchant who, 
dying in 1781, provided in his will for a Harvard professorship of 
law or physic. It was not, however, until 1815 that the Corporation, 
which had chosen to establish a professorship of law, was able to 
do so. The Royall Professorship is, next to the Vinerian at Oxford, 
the oldest named professorship of laws in the English-speaking 
world. The picture has the distinction of being the only painting 
in the Law School that includes women. On each side of the Royall 
group are portraits of early members of the Law School Faculty. 
Here are likenesses of Asahel Stearns, A.B. 1797, University Pro- 
fessor of Law 1817-29; Joseph Story, A.B. 1798, Dane Professor of 
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Law 1829-45, Harvard Overseer, and for twenty years a member of 
the Corporation; Joel Parker, Royall Professor of Law 1847-68; 
Simon -Greenleaf, Royall Professor of Law 1833-46; Theophilus 
Parsons, A.B. 1815, Dane Professor of Law 1848-70; and Emory 
Washburn, University Professor of Law 1856-62, Bussey Professor 
of Law 1862-76. On the east wall is a portrait of Nathan Dane, 
founder of the Dane professorship and for whom Dane Hall, now 
demolished, was named. It is of interest to note that the Harvard 
Law School at one time was known as the Dane Law School. Other 
portraits are of Justice Louis D. Brandeis, LL.B. ’77, of the United 
States Supreme Court, at the age of 32 when he lectured at the 
school; of Jeremy Gridley ‘‘father of the Boston Bar,’’ painted by 
Smibert in 1731; of Chancellor Kent of New York, the author of 
‘*Kent’s Commentaries’’; of Judge Egbert Benson, painted by John 
Trumbull; and of John Philpot Curran, the famous Irish advocate. 

In the main reading room of Langdell Hall are portraits of 
the Law School Faculty after the School had been reorganized by 
Christopher C. Langdell, ’51, LL.B. ’53, who was dean of the 
School from 1870 to 1895 and Dane Professor from the former date 
until 1900. Many of the pictures are of professors still active in 
the School. Here is one of the Law School’s prized possessions— 
the portrait of Dean Langdell by Frederick P. Vinton. The paint- 
ing hangs over the great fireplace on the north wall, and on each 
side are portraits of James Barr Ames, ’68, LL.B. ’72, Professor of 
Law 1877-79, Bussey Professor of Law 1879-1903, Dane Professor 
of Law, 1903-10, Dean of the School 1895-1910; ‘and of James 
Bradley Thayer, 52, LL.B. ’56, Royall Professor of Law 1873-83, 
Professsor of Law 1883-93, Weld Professor of Law 1893-1902. Vin- 
ton also painted the likenesses of Jeremiah Smith, ’56, Story Pro- 
fessor of Law 1890-1910, and of John Chipman Gray, ’59, LL.B. 
’61, Story Professor of Law 1875-83, Royall Professor of Law, 1883- 
1913, that are in the main reading room. The pictures of Joseph 
D. Brannan, 69, LL.B. ’72, Professor of Law 1898-1908, Bussey 
Professor of Law 1908-16; of Eugene Wambaugh, ’76, LL.B. ’80, 
Professor of Law 1892-1903, Langdell Professor of Law 1903-25; of 
Joseph H. Beale, ’82 LL.B. ’87, Professor of Law 1903-08, Carter 
Professor of General Jurisprudence 1908-13, Royall Professor of 
Law 1913—; and of Edward H. Warren, ’95, LL.B. ’00, Professor 
of Law 1908-13, Story Professor of Law 1913-19, Weld Professor 
of Law 1919—are by C. S. Hopkinson, ’91. Those of Samuel 
Williston, ’82, LL.B. ’88, Professor of Law 1895-1902, Weld Pro-- 
fessor of Law 1903-1919, Dane Professor of Law 1919—; and of 
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John H. Arnold, first librarian of the Law School; are by E. C. 
Tarbell. The painting of Ezra Ripley Thayer, ’88, LL.B. ’91, Dane 
Professor of Law and Dean of the School 1910-15, is by I. M. 
Gaugengigl. At the left of the fireplace is a marble bust of Joel 
Parker, an early Royall Professor of Law at the School, who had 
previously been Chief Justice of the Supreme Court of New Hamp- 
shire; the bust is a recent gift from his son. 

In the small reading room, made from original stack space, are 
portraits of Chief Justice Marshall, by Chester Harding, purchased 
by subscriptions from Law School students, alumni ,and friends; 
of Daniel Webster, by Joseph Ames, purchased chiefly by students’ 
subscriptions immediately after Webster’s death, and pronounced 
by Rufus Choate to be the best likeness of Webster he had ever 
seen; and of Rufus Choate, by T. T. Spear, a little known Boston 
artist. The walls of the room are literally covered with cartoons 
of English, French, and American lawyers which appeared in 
Vamty Fair; they are the gift of the late Professor John C. Gray. 

The Langdell north lecture room has a large collection of 
portraits of lawyers, officials, English law teachers, and scholars. 
The group also contains many pictures of English courts, etchings 
and engravings, and a set of colored prints of court scenes and 
court buildings in England and Scotland. An exceptional treasure 
is a recently-purchased painting of Sir Samuel Romilly. At the 
right and left of the entrance are two original charters—one of 
the time of Charles II, and the other of the time of George II. 

All of the portraits in Langdell center lecture room are of 
English equity judges. The more arresting of them are the paint- 
ings of the Earl of Macclesfield, Lord Chancellor at the time of 
George II; Lord Bromley, Lord Chancellor at the time of Edward 
VI; Lord Guildford ; Lord Camden ; Edward Hyde, Earl of Claren- 
don, who was Lord Chancellor at the time of Charles II; and a copy 
of a painting of Lord Erskine. At the right of the main entrance 
is a portrait of Sir Francis Bacon, and at the left a portrait by 
Lawrence of Sir Thomas Plumer, who was Master of the Rolls one 
hundred years ago. 

The portraits of American judges and lawyers are grouped in 
the Langdell south lecture room. The center of the south wall has 
a painting of Chief Justice Taney by Leutze, who painted the 
familiar ‘‘ Washington Crossing the Delaware.’’ The portrait of 
the great chief justice is regarded as notable; it shows him at the 
age of 83, and was made in 1859 for his daughter. On the same 
wall are portraits of Justices Story, Gray, McKenna, Brown, Holmes, 
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Moody, Brandeis, and Sanford, and of Chief Justices Fuller and 
Taft, all of the United States Supreme Bench. Chief Justice Fuller 
and Justices Brown, Gray, Brandeis, Holmes, Story, Sanford, and 
Moody were either professors at Harvard or graduates of the School. 
Justice Benjamin R. Curtis, A.B. 1829, LL.B. 732, is the only 
graduate of the Law School who sat on the Supreme Bench of the 
United States not represented in the group. The collection in that 
room includes etchings, engravings, and photographs of courts, 
judges, and lawyers, and of graduates of the School who have held 
distinguished positions at the bar and on the bench. One of the 
most interesting is of Justice Oliver Wendell Holmes in his uniform 
as a captain in the Union Army at the time of the Civil War. 

The paintings in Austin Hall rival those of Langdell Hall in 
both number and excellence. In fact, the reading-room collection 
in many ways surpasses that of any other room in the School and 
may well be considered an art collection in itself. In it are oil 
portraits of famous, and infamous, English judges. They are forty- 
two in number, and the group includes work by Lely, Kneller, Rom- 
ney, and Raeburn. Here is the painting of Lord Newton, a Scottish 
judge, by Raeburn, which is believed to be the artist’s original of 
his larger portrait of Lord Newton made for the Faculty of Advo- 
eates of Edinburgh. The portrait of Lord Newton and the one of 
Lord Chief Baron Macdonald, an English judge, by Romney, may 
well be considered the treasures of the Law School collection. 

Of the other Austin Hall groups of paintings, engravings, and 
etchings, the center lecture room has the brilliant portraits of the 
judges of the King’s Bench. They are paintings of Sir Matthew 
Hale, C.J.; Sir James Ley, C.J., first Earl of Marlborough; Sir 
Renulph Crewe, C.J.; and Lord Alverstone, C.J. The etchings, en- 
gravings, and photographs in that room nearly cover the north wall. 

There are no oil paintings in the smaller Austin Hall lecture 
rooms, but in the west lecture room are a number of engravings of 
the judges of the Exchequer, and Austin, East, has many prints of 
Seotch judges and the judges of English and colonial courts. 

Among the recent acquisitions is an old portrait of Mr. Justice 
Winch, dated 1618, on a wood panel by an unknown artist, which 
ranks with the Law School’s greatest treasures. There are also a 
portrait of Lord Chancellor Ellesmere, dated 1616, which came from 
the Ellesmere family; a brilliant enamel miniature on copper of 
Lord Chief Justice Mansfield, by Birch, 1785, after a portrait by 
Copley; and a small miniature on ivory (a brooch) of Sir William 
Blackstone, of unknown workmanship. 











